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PAUL F. KENDRICK 


Where president of member firm of 
registered securities association 
was responsible for firm’s operation 
with net capital deficiencies, and 
was responsible for firm’s violation 
of reporting, recordkeeping, 
customer protection and credit 
extention provisions, and for the 
sale of stock in a public offering ata 
price below the offering price, he/d, 
association’s findings of violation 
and assessment of sanctions 
sustained. 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6174/January 9, 1980 


In the Matter of 


THE MONROE CLINIC EMPLOYEES’ 
RETIREMENT PLAN 

1515 Tenth Street 

Monroe, WI 53566 


(18-37) 


ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM 
THE PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE 
MONROE CLINIC EMPLOYEES’ RETIREMENT 
PLAN 


Monroe Clinic, a Wisconsin partnership providing 
health care to Monroe, Wisconsin and 
surrounding areas, filed an application on 
February 16, 1979, for an exemption from the 
registration requirements of the Securities Act of 
1933 (‘Act’’) for interests or participations issued 
in connection with the Monroe Clinic Employees’ 
Retirement Plan (“Plan”). 


On December 14, 1979, a notice was issued 
(Securities Act Release No. 6168) of the filing of 
the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT |S ORDERED, pursuant to Section 3(a)(2) of the 
Act, that interests or participations issued in 
connection with the Plan shall not be subject to 
the requirements of Section 5 of the Act, effective 
forthwith. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6175/Jan. 10, 1980 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16478/Jan. 10, 1980 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11016/Jan. 10, 1980 


POOLED INCOME FUNDS 


ACTION: Statement of staff position. 


SUMMARY: The Commission is announcing the 
position of its staff with respect to the creation 
and operation of pooled income funds which 
qualify as recipients of tax deductible 
contributions under section 642(c)(5) of the 
Internal Revenue Code of 1954. The 
announcement states the circumstances under 
which the staff will not recommend that the 
Commission take any enforcement action if public 
charities establish and maintain these funds 
without registration under the federal securities 
laws of the public charities, the funds, the 
interests in the funds, or the persons soliciting 
gifts by means of the funds. The purpose of the 
announcement is to offer guidance to the public 
and thereby obviate the need for no-action 
requests which present no novel facts or 
interpretative problems about pooled income 
funds. 


DATE: January 10, 1980. 


FOR FURTHER INFORMATION CONTACT: Stanley 
B. Judd, 202-272-2032, or Elizabeth T. Tsai, 202- 
272-2028, Division of Investment Management, 


Volume 19, No. 3, January 22, 1980 





Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The 
Commission's Division of Investment 
Management (‘‘staff’’) will not, in the 
circumstances described below, recommend that 
the Commission take any enforcement action if a 
public charity' establishes and maintains a pooled 
income fund without registration under (1) the 
Investment Company Act of 1940 (1940 Act’) 
[15 U.S.C. 80a-1 et seq.] of the fund, the public 
charity, or a trustee of the fund, (2) the Securities 
Act of 1933 ("1933 Act’’) [15 U.S.C. 77a et seq.] 
or the Securities Exchange Act of 1934 (‘'1934 Act’’) 
{15 U.S.C. 78a et seq.] of interests in the fund, or 
(3) the 1934 Act of persons soliciting gifts by 
means of the fund. The circumstances in which 
the staff will take such a no-action position are 
the following: (1) the fund qualifies as a recipient 
of tax deductible contributions under section 
642(c)(5) of the Internal Revenue Code of 1954 
(‘‘Code’’) [26 U.S.C. 642(c)(5)]; (2) each prospective 
donor is furnished written disclosures which fully 
and fairly describe the operation of the fund; and 
(3) any person soliciting contributions to the fund 
is either a volunteer, or a person who is employed 
in the public charity's overall fund-raising 
activities and who is not compensated on the 
basis of the amount of gifts transferred to the 
pooled income fund. 


1. BACKGROUND 


The Tax Reform Act of 1969 amended the Code to 
allow a charitable contribution deduction (for 
income tax, gift tax, or estate tax purposes) for a 
charitable gift of a remainder interest in trust 
where, among other circumstances, the trust is a 
pooled income fund described in section 642(c)(5) 
of the Code. Although pooled income fund 
arrangements existed as a means of making 
charitable contributions before this amendment, 
the amendment was intended to impose certain 
limitations in order to prevent overstating of the 
charitable contribution deduction. S. Rep. No. 552, 
91st Cong., 1st Sess. 87 (1969). This was 
accomplished by adding to the Code section 
642(c)(5), ‘‘Definition of pooled income fund.” 





‘As used here, “public charity’ has the same 
meaning that it has in Treas. Reg. §1642(c)-5(a) 
(5)iv) [26 CFR 1.642(c)-5(a)(5)(iv)). 
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As defined in section 642(c)(5) of the Code and 
explained in Treasury Regulation § 1.642(c)-5, a 
pooled income fund is a trust to which a person 
transfers property, giving an irrevocable 
remainder interest in the property to a public 
charity and retaining an income interest in the 
property for the life of one or more beneficiaries 
living at the time of the transfer. The fund must 
commingle the property with other property 
transferred to it in like manner. Although the fund 
must not include property transferred to it under 
other arrangements, a portion of its properties 
may be invested jointly with other properties of 
the public charity, such as its general endowment 
fund. However, records must be maintained which 
sufficiently identify the portion of the total fund 
which is owned by the pooled income fund and the 
income earned by, and attributable to, such 
portion. 


Tax-exempt securities may not be transferred to 
the fund, nor may the fund invest in them. The 
fund must be maintained by the public charity 
itself, but this requirement is satisfied when the 
public charity has the power to remove the trustee 
or trustees of the fund and designate a new 
trustee or trustees. No donor or income 
beneficiary (other than the public charity) may 
serve as a trustee to the fund or have direct or 
indirect responsibilities with respect to the fund 
which are ordinarily exercised by a trustee. Each 
income beneficiary receives a proportionate share 
of the income earned by the fund each year. Upon 
the termination of an income interest, the trustee 
must sever from the fund and pay to, or retain for 
the use of, the public charity an amount equal to 
the value of the remainder interest in the property 
upon which the income interests is based. 


ll. STATUS OF SECTION 642(c)(5) POOLED 
INCOME FUNDS UNDER THE SECURITIES 
LAWS, AND PREVIOUS NO-ACTION 
POSITIONS 


Section 3(a)(1) of the 1940 Act [15 U.S.C. 80a- 
3(a)(1)] defines ‘‘investment company” to mean 
any issuer which is or holds itself out as being 
engaged primarily, or proposes to engage 
primarily, in the business of investing, reinvesting, 
or trading in securities. Section 2(a)(22) of the 
1940 Act [15 U.S.C. 80a-2(a)(22)] defines “issuer” 
to mean every person who issues or proposes to 
issue any security, or has outstanding any 
security which it has issued. Section 2(a)(36) [15 
U.S.C. 80a-2(a)(36)] defines ‘‘security’’ to mean, 
among other things, any investment contract. The 
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test for an investment contract is ‘‘whether the 
scheme involves an investment of money in a 
common enterprise with profits to come solely 
from the efforts of others.’ SEC v. W.J. Howey 
Co., 328 U.S. 293, 301 (1946). 


An acquisition of an interest in a pooled income 
fund for consideration may be an investment. In 
that case the interest would be a security of which 
the pooled income fund would be the issuer. 
Furthermore, if the pooled income fund were an 
issuer of a security, it would, if primarily engaged 
in the business of investing in securities, be an 
investment company. 


Section 3(a)(4) of the 1933 Act [15 U.S.C. 
77c(a)(4)] exempts from the provisions of the 1933 
Act 


Any security issued by a person organized 
and operated exclusively for religious, 
educational, benevolent, fraternal, 
charitable, or reformatory purposes and 
not for pecuniary profit, and no part of the 
net earnings of which inures to the benefit 


of any person, private stockholder, or 
individual. 


Section 12(g)(2)(D) of the 1934 Act [15 U.S.C. 
781(g)(2)(D)] exempts from the registration 
provisions of section 12(g) 


any security of an issuer organized and 
operated exclusively for religious, 
educational, benevolent, fraternal, 
charitable, or reformatory purposes and 
not for pecuniary profit, and no part of the 
net earnings of which inures to the benefit 
of any private shareholder or individual. 


Section 3(c)(10) of the 1940 Act [15 U.S.C. 80a- 
3(c)(10)] excepts from the definition of 
“investment company” 


Any company organized and operated 
exclusively for religious, educational, 
benevolent, fraternal, charitable, or 
reformatory purposes, no part of the net 
earnings of which inures to the benefit of 
any private shareholder or individual. 


To satisfy the requirements of the charitable 
organization exception in section 3(c)(10) of the 
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1940 Act, section 12(g)(2)(D) of the 1934 Act, and 
section 3(a)(4) of the 1933 Act, (1) an issuer must 
be organized and operated exclusively for 
“religious, educational, benevolent, fraternal, 
charitable, or reformatory purposes” and (2) no 
part of its net earnings may inure to the benefit of 
any private shareholder or individual. It is 
questionable whether a pooled income fund could 
be deemed to be organized and operated 
exclusively for chartiable purposes, since it is 
organized and operated to produce a regular 
income which must be currently distributed to 
beneficiaries who are for the most part private 
individuals. In any event, the second part of the 
test would seem not to be met by a pooled income 
fund because of the distribution of its income to 
beneficiaries. 


Beginning with American Council on Education, 
[1972-1973 Transfer Binder] FED. SEC. L. REP. 
(CCH) §79,179, the staff has consistently taken a 
no-action position where an eligible public charity 
sought to establish and maintain a pooled income 
fund, as described in section 642(c)(5) of the Code, 
without complying with the registration 
requirements of the 1933 Act, the 1934 Act, and 
the 1940 Act. In each instance, the position has 
been conditioned on each prospective donor's 
receiving written disclosures which fully and fairly 
describe the operation of the particular pooled 
income fund. The position has also been 
conditioned on all gift solicitors’ being either 
volunteers, or persons employed in the overall 
fund-raising activities of the public charity who 
would receive no commissions or other special 
compensation based upon the amount of gifts 
transferred to the fund. 


In each instance, the staff expressed its view that 
the antifraud provisions of the federal securities 
laws apply to sales of interests in the fund. 
Further, the staff indicated that it did not 
necessarily agree that the exemptions in section 
3(a)(4) of the 1933 Act and, recently, section 
12(g)(2)(D) of the 1934 Act, or the exception in 
section 3(c)(10) of the 1940 Act, are available to a 
pooled income fund, or that no ‘‘sale”’ for ‘‘value’’ 
occurs. The staff explicitly based its no-action 
position on the assumption that the primary 
purpose of persons who transfer property to 
pooled income funds is to make a gift to a charity 
of their choice and the belief that this donative 
intent and the applicable Code restrictions and 
Treasury regulations make registration under the 
federal securities law unnecessary. 


At first, the staff indicated that, although it was 
not then raising any objection to the existence of a 
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provision in trust agreements authorizing the bank 
trustee to invest the pooled assets in interests in a 
common trust fund maintained by the trustee, it 
was its view that if a bank created a common trust 
fund consisting solely or primarily of assets of 
pooled income fund trusts the question would 
arise as to whether such a fund would be entitled 
to rely on the exception from the definition of an 
“investment company” provided for a bank 
common trust fund by section 3(c)(3) of the 1940 
Act [15 U.S.C. 80a-3(c)(3)]. Subsequently, 
however, the staff indicated that that was no 
longer its view since the availability of this 
exception did not turn on whether the fund is 
solely or primarily used for the investment of 
pooled income fund assets. 


Ill. THE STAFF’'S PRESENT POSITION 


The staff, under the circumstances set forth 
below, will not recommend that the Commission 
take any enforcement action if a public charity 
establishes and maintains a pooled income fund 
without registration (1) under the 1940 Act of the 
fund, the public charity, or any trustee of the fund, 
including any bank, (2) under the 1933 Act or the 
1934 Act of interests in the fund, or (3) under the 
1934 Act of persons soliciting gifts by means of 
the fund. The circumstances in which the staff 
will take such a position are the following: 


(a) The fund qualifies as a recipient of tax 
deductible contributions under section 642(c)(5) of 
the Code; 


(b) each prospective donor is furnished written 
disclosures which fully and fairly describe the 
operation of the fund;? and 


(c) each person soliciting gifts by means of the 
fund is either a volunteer, or a person who is 
employed in the public charity’s overall fund- 
raising activities who receives no commissions or 
other special compensation based on the amount 
of gifts transferred to the pooled income fund. 





2As a matter of policy, the staff will not review 
these disclosures in advance. The responsibility 
for determining compliance with this requirement 
lies with the public charity. 
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The staff does not necessarily agree that the 
exemptions in section 3(a)(4) of the 1933 Act and 
section 12(g)(2)(D) of the 1934 Act are available to 
interests in a pooled income fund, or that the 
exception in section 3(c)(10) of the 1940 Act is 
available to the fund itself, or that no ‘‘sale’’ for 
“value” occurs in the exchange of property for life 
income interests in such a fund. Furthermore, the 
staff believes that the anti-fraud provisions of the 
federal securities laws apply to sales of such 
interests. 


In light of this release, public charities which 
propose to establish and maintain pooled income 
funds in accordance with the standards 
enunciated above do not need to seek no-action 
assurance in order to ascertain that the staff will 
not insist upon registration of the fund, charity, 
trustee, or persons soliciting gifts by means of the 
fund. The staff will not respond to requests for no- 
action or interpretative letters relating to such 
pooled income funds in the future unless they 
present novel facts or interpretative problems, 
such as departures from the specific 
circumstances stated above. 


Accordingly, Parts 231, 241, and 271 of Title 17 of 
the Code of Federal Regulations are amended by 
adding this statement of staff position relating to 
pooled income funds. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 
1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16467/January 4, 1979 


NOTICE OF COMMISSION ACTION DECLARING 
EFFECTIVE AMENDMENTS TO THE CONSOLI- 
DATED TAPE PLAN 


The Securities and Exchange Commission 
announced that it has sent to the sponsors of the 
joint industry plan (‘‘Plan’’) declared effective 
pursuant to Rule 17a-15 under the Securities 
Exchange Act of 1934 governing the consolidated 
transaction reporting system (‘‘consolidated 
system’), a letter declaring various amendments 
to the Plan effective as of January 4, 1979. The 
amendments (i) establish procedures to be 
followed in recommencing dissemination, on a 
current and continuous basis, of last sale 
information for any security eligible for reporting 
in the consolidated system (‘Eligible Security’’) 
which is the subject of a regulatory halt; (ii) 
reduce charges to vendors for access to the 
Network A high speed line; and (iii) eliminate or 
reduce certain of the charges imposed on 
participants or other reporting parties which are 
national securities exchanges for receipt of last 
sale information and permit any of those 
exchanges to enter into an agreement with the 
Plan processor to use the high speed line for the 
purpose of disseminating last sale information 
relating to transactions in securities other than 
Eligible Securities. 


The text of the letter follows: 


American Stock Exchange, Inc. 

Midwest Stock Exchange, Incorporated 

National Association of Securities 
Dealers, Inc. 

New York Stock Exchange, Inc. 

Pacific Stock Exchange, Incorporated 

Philadelphia Stock Exchange, Inc. 


Dear Sirs: 


This is in response to the filing by the 
Consolidated Tape Association (‘‘CTA”’) of various 
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amendments to the joint industry plan (‘Plan’) 
declared effective pursuant to Rule 17a-15 under 
the Securities Exchange Act of 1934 (‘‘Act’’) 
governing the consolidated transaction reporting 
system (‘consolidated system”). The amendments 
are as follows: 


On January 12, 1978, the CTA filed with the 
Commission, and on June 15, 1978, the CTA 
refiled with the Commission, a proposed 
amendment to Section X(a) of the Plan which 
would establish procedures to be followed in 
recommencing dissemination, on a current and 
continuous basis, of last sale information for any 
security eligible for reporting in the consolidated 
system (‘Eligible Security’’) which is the subject 
of a regulatory halt. On April 5, 1978, the CTA 
filed with to the Commission a proposed 
amendment to Section XlI(c) of the Plan which 
would reduce charges to vendors for access to the 
Network A high speed line. On September 5, 
1978, the CTA filed with the Commission 
proposed amendments to Section XI of the Plan 
which would eliminate or reduce certain of the 
charges imposed on participants or other 
reporting parties which are national securities 
exchanges for receipt of last sale information and 
permit any of those exchanges to enter into an 
agreement with the Plan processor to use the 
high speed line for the purpose of disseminating 
last sale information relating to transactions in 
securities other than Eligible Securities. 


The Commission, having due regard for the 
purposes of the Act, including the public interest, 
the protection of investors, the maintenance of 
fair and orderly markets, and the need to remove 
impediments to and perfect the mechanisms of, a 
national market system, has declared each of the 
amendments effective as of the date of this letter. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16468/January 4, 1980 


In the Matter of 


MIDWEST STOCK EXCHANGE, INC. 
120 South LaSalle Street 
Chicago, IL 60603 


(SR-MSE-79-25) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
AND ORDER APPROVING PROPOSED RULE 
CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78 (s)(b)(1) 
(“‘Act’’), notice is hereby given that on December 
28, 1979, the Midwest Stock Exchange, Inc. 
(“MSE”) filed with the Commission copies of a 
proposed rule change which would provide for a 
full-time compensated Chairman of the Board of 
Governors, appointed by the Board to serve at its 
pleasure, as Chief Executive Officer of the MSE. 
Currently, the Chairman would appoint the 
President, subject to Board approval, to serve as 
Chief Operating Officer at the pleasure of the Board. 
Presently, the President is appointed annually and 
acts as the Chief Executive Officer of the MSE. 
Neither the Chairman nor the President may be a 
member of the MSE, or affiliated in any way with 
a member organization, during his incumbency. 


The following sections of the MSE Constitution 
would be amended to accomplish these changes, 
and other modifications necessary to ensure 
internal consistency: Article Il, §6, Article Ill, §§1, 
2 and 6, Article IV, §2, 4, 5, 8, 9, 18, 21 and 22, 
Article V, §§1 and 4, Article Vi, §§1, 2, 3, 4, and 5, 
Article Vi, §1. 


Interested persons are invited to submit written 
data, views and arguments concerning the 
submission within 21 days from the date of this 
publication. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be 
made to File No. SR-MSE-79-25. 


Copies of the submission, all subsequent 
amendments, all written statements with respect 
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to the proposed rule change which are filed with 
the Commission, and of all written communica- 
tions relating to the proposed rule change 
between the Commission and any person, other 
than those which may be withheid from the public 
in accordance with the provisons of 5 U.S.C. §552, 
will be available for inspection and copying at the 
Commission's Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Section 6(b)(1) of 
the Act relating to the organization of the 
Exchange and its capacity to carry out the 
purposes of the Act and Section 6(b)(3) of the Act 
relating to assuring fair representation of 
exchange members in the selection of directors 
and the administration of its affairs, and the rules 
and regulations thereunder. The proposed rule 
change is intended to provide for continuity of 
executive leadership at the MSE and was 
necessitated by the demands of conducting the 
business of the MSE in a manner conducive to 
making a smooth transition to the national market 
system. 


The Commission finds good cause for approving 
the proposed rule change prior to the thirtieth day 
after the date of publication of notice of filing 
thereof, in order to enable the MSE to select a 
new Chairman under the proposed amendments 
at its Board Meeting on January 18, 1980. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16469/January 4, 1980 


STOCK CLEARING CORPORATION OF 
PHILADELPHIA (‘’SCCP”’) 


(SR-SCCP-79-13) 


ORDER APPROVING PROPOSED RULE CHANGE 


On September 21, 1979, SCCP filed with the 
Commission, pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78s(b)(1) (the ““Act’’) and Rule 19b-4 thereunder, a 
proposed rule change establishing a monthly 
verification procedure for statements received by 
members concerning each type of account they 
maintain. 


Notice of the proposed rule change together 
with the terms of substance of the proposed 
rule change was given by publicatio of a Com- 
mission Release (Securities Exchange Act 
Release No. 16250, October 5, 1979) and by 
publication in the Federal Register 44 FR 59306, 
October 15, 1979. No written comments were 
received by the Commission. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to registered clearing agencies, and in 
particular, the requirements of Section 17A of the 
Act. 


It is therefore ordered, pursuant to Section 
19(b\(2) of the Act, that the proposed rule change 
be approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16470/January 7, 1980 


An order has been issued granting the application 
of LA QUINTA MOTOR INNS, INC. to withdraw its 
common stock (Par Value $.10) from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16471/January 7, 1980 


An order has been issued granting the application 
of PRIME MOTOR INNS, INC. to withdraw its 
common stock (Par Value $.05) from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16472/January 8, 1980 


In the Matter of 


CINCINNATI STOCK EXCHANGE 
205 Dixie Terminal Building 
Cincinnati, Ohio 45202 


(SR-CSE-79-7) 


ORDER APPROVING PROPOSED RULE CHANGE 


On November 20, 1979, the Cincinnati Stock 
Exchange (‘‘CSE"’) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) 
(‘Act’) and Rule 19b-4 thereunder, copies of a 
proposed rule change which adopts a set of rules 
that would conform its present rules on 
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arbitration’ to the Uniform Code of Arbitration 
(‘Code’)? which was drafted by the Securities 
Industry Conference on Arbitration? and which 
provides arbitration procedures for the settlement 
of disputes arising between customers and 
broker-dealers. The proposal revokes the present 
CSE arbitration rules and adopts the entire Code 
as new CSE Rule 9.1. The proposal also 
incorporates the simplified arbitration procedures 
that were drafted by SICA and adopted by the CSE 
on July 5, 1979,4 regarding small claims not 
exceeding $2500.5 


A primary purpose of this proposal is to provide 
investors with a simple and inexpensive 
procedure for resolution of their controversies 
with broker-dealers who are members of the CSE. 
Further, the proposal anticipates that the Code 
will be adopted by other self-regulatory 





‘For the CSE’s current arbitration rules, see CSE 
Rule 9.1. 


2The Code was published on December 28, 1978, 
as the ‘Second Report of the Securities Industry 
Conference on Arbitration to the Securities and 
Exchange Commission.” 


3SICA was organized on April 5, 1977, pursuant to 
the Commission's stated position that there was a 
need to implement a nationwide investor dispute 
resolution system. See Securities Exchange Act 
Release No. 12528 (June 9, 1976), 9 SEC Docket 
833 (June 23, 1976), 41 FR 23803 (June 11, 
1976); Securities Exchange Act Release No. 
13470 (April 26, 1977), 12 SEC Docket 186 (May 
10, 1977), 42 FR 23892 (May 11, 1977). 


The SICA members consist of: the American Stock 
Exchange, Inc.; the Boston Stock Exchange, 
Incorporated; the Chicago Board Options 
Exchange, Incorporated; the Cincinnati Stock 
Exchange; the Midwest Stock Exchange, 
Incorporated; the Municipal Securities 
Rulemaking Board; the National Association of 
Securities Dealers, Inc.; the New York Stock 
Exchange, Inc.; the Pacific Stock Exchange, 
Incorporated; the Philadelphia Stock Exchange, 
Inc., as well as the Securiites Industry Association 
and three public representatives. 


‘Securities Exchange Act Release No. 15998, 16 
SEC Docket 425 (July 17, 1979), 43 FR 48399 
(August 17, 1979). 

5CSE Rule 9.1, Section 2. 
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organizations thereby providing a uniform system 
of arbitration throughout the securities industry.® 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 34- 
16387, November 30, 1979) and by publication in 
the Federal Register (44 FR 70266, December 6, 
1979). No comments were received with respect 
to the proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to securities exchanges and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, 
approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








6The Code has already been adopted by the New 
York Stock Exchange, Inc. See Securities 
Exchange Act Release No. 16390 (November 30, 
1979), 18 SEC Docket 1197 (December 18, 1979), 
44 FR 70616 (December 7, 1979). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16473/January 8, 1980 


In the Matter of 


OPPENHEIMER & CO., INC., et al. 


The Securities and Exchange Commission has 
ordered public adminsitrative proceedings under 
the Securities Exchange Act of 1934 (“Exchange 
Act’’) against: Oppenheimer & Co., Inc. 
(‘Oppenheimer’), a registered broker-dealer with 
its principal place of business in New York City; 
Ronald L. Brownlow (‘‘Brownlow”’) and Daniel J. 
Piet (‘‘Piet’’), formerly registered representatives 
in Oppenheimer’s Chicago, Illinois office; Warren 
K. Hayes (‘‘Hayes’’), Charles W. Wright (““Wright’’), 
and Robert Hunziker (‘‘Hunziker’’), registered 
representatives in Oppenheimer’s Chicago office; 
and Thomas J. O'Donnell (‘O'Donnell’), manager 
of Oppenheimer’s Chicago office. 


The Order for Proceedings alleges that 
Oppenheimer, Brownlow, Piet, Hayes, Wright, and 
Hunziker wilfully violated and wilfully aided and 
abetted violations of the antifraud provisions of 
the Securities Act of 1933 (‘Securities Act’’) and 
of the Exchange Act in connection with soliciting 
and transacting option business with public 
investors; that O'Donnell wilfully aided and 
abetted violations of the antifraud provisions of 
the Securities Act and Exchange Act; and that 
Oppenheimer and O'Donnell failed to reasonably 
supervise persons subject to their supervision and 
control with a view toward preventing the alleged 
violations. 


Specifically, the Order alleges that at various 
times during the period September, 1976 through 
July, 1978, Brownlow, Piet, Hayes, Wright, and 


Hunziker, in inducing public customers to trade in’ 


options and maintain option accounts with them, 
made false and misleading statements of material 
facts and omitted to state material facts about the 
risks inherent in option trading strategies, 
methods employed in purchasing and selling 
options for such costomers’ accounts, potential 
profits and rates of return realizable from option 
trading strategies, and the suitability of these 
trading strategies to their customers’ financial 
situations, investment sophistication, and 
investment objectives. 


The Order also alleges that Oppenheimer, 
Brownlow, Piet, Hayes, Wright, and Hunziker 
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caused certain of their respective customers, who 
could not afford the risk and did not sufficiently 
understand the risk, margin requirements, 
mechanics and other fundamental aspects of 
option trading strategies, to open option trading 
accounts and purchased and sold options 
notwithstanding that such transactions were not 
suited to the financial suituations, investment 
sophistication, and investment objectives of 
certain of these customers. As a result of such 
transactions, investors incurred substantial 
financial harm. At least eight (8) customers of 
Brownlow and Piet suffered losses aggregating 
approximatley $215,000 during the period 
September, 1976 through December, 1977. 
Twelve (12) accounts of Hayes, Wright, and 
Hunziker suffered losses aggregating 
approximately $1,153,000 during the period 
September , 1976 through July, 1978. 


The Order further alleges that Oppenheimer, 
Brownlow, Piet, Hayes, Wright, and Hunziker 
effected purchase and sale transactions in options 
and related securities which were excessive in 
size and frequency in view of the financial 
resources, investment sophistication, and 
investment objectives of such customers. As a 
result of such activities, eight of Brownlow’s and 
Piet’s customers, whose accounts were handled 
for an average of eleven (11) months, incurred 
commissions amounting to approximately 
$142,000 and twelve of Hayes’, Wright's, and 
Hunziker’s customers, whose accounts were 
handled on average of seventeen (17) months, 
incurred commissions amounting to approxi- 
mately $822,000. 


The Order also alleges that such excessive and 
unsuitable option trading was effected in accounts 
of certain customers, who, having been caused to 
believe they would be dealt with fairly, vested 
discretionary authority in Brownlow, Piet, Hayes, 
Wright, and Hunziker. 


Additionally, the Order alleges that O'Donnell 
knew or should have known that Brownlow, Piet, 
Hayes, Wright, and Hunziker were engaged in the 
above-described activities. 


The Order further alleges that Brownlow 
represented to certain existing customers that 
their option accounts were profitable when in fact 
they were not. 


Oppenheimer, Piet, Hayes, Wright, Hunziker, and 
O'Donnell have submitted Offers of Settlement 
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which have been accepted by the Commission. 
(See Exchange Act Release No. 34- ) 


A hearing will be scheduled to determine whether 
the allegations against Brownlow are true, and if 
so, to decide what, if any, remedial action should 
be ordered by the Commisison. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16474/January 8, 1980 


Administrative Proceeding File No. 3-5860 


In the Matter of 
OPPENHEIMER & CO., INC. 
(File No. 8-018333) 


DANIEL J. PIET 
WARREN K. HAYES 
CHARLES W. WRIGHT 
ROBERT HUNZIKER 


THOMAS J. O’DONNELL 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these proceedings ordered today pursuant to 
the Securities Exchange Act of 1934 ("Exchange 
Act’’), Respondents Oppenheimer & Co., Inc. 
(‘Oppenheimer’), Daniel J. Piet (‘Piet’), Warren 
K. Hayes (‘Hayes’), Charles W. Wright (“"Wright’’), 
Robert Hunziker (‘‘Hunziker’’), and Thomas J. 
O'Donnell (""O’Donnell’’) have submitted Offers of 
Settlement which the Commission has 
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determined to accept.' Solely for the purpose of 
settling these proceedings and without admitting 
or denying the allegations contained in the Order 
for Proceedings, the above Respondentsconsent to 
the findings of violations and sanctions contained 
in this Order.? 


Additionally, Oppenheimer states in its Offer of 
Settlement that it will make restitution in the 
amount of at least $175,000 to customers of 
Oppenheimer’s Chicago office who had suffered 
losses in 1977 and 1978 in option trading. 
Oppenheimer has also agreed pursuant to its 
Offer of Settlement to establish a Compliance 
Review Board and an Option Subcommittee. 
These committees would, among other things, 
formulate and oversee Oppenheimer’s compliance 
policies and procedures and review all substantive 
customer complaints. Oppenheimer further 
agrees to file with the Commission periodic 
reports of the actions taken by Compliance Review 
Board and Option Subcommittee for one year. 


Oppenheimer's Offer of Settlement also states 
that the compliance manual will be revised to 
more fully discuss options, training of its 
registered representatives with regard to 
compliance will be increased, and certain 
registered representatives may be required to 
retake and pass the Chicago Board Option 
Exchange exam. Pursuant to its Offer of 
Settlement, Oppenheimer has also agreed to 
replace the person who was director of 
compliance and senior registered options principal 
during the period of the alleged violative conduct. 


On the basis of the Order for Proceedings and the 
Offers of Settlement, the Commission finds: 


1. Oppenheimer wilfully violated and wilfully 
aided and abetted violations of Section 17(a) of 
the Securities Act of 1933 (‘Securities Act’’) and 
Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder in connection with option transactions 
in customer accounts as alleged in the Order for 
Proceedings; 





'The Order instituting proceedings was entered 
simultaneously with the Commission’s 
acceptance of their Offers of Settlement. 


2The findings herein are not binding on any other 
respondents named in these proceedings. 
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2. Piet, Hayes, Wright, and Hunziker wilfully 
violated and wilfully aided and abetted violations 
of Section 17(a) of the Securities Act and Section 
10(b) of the Exchange Act and Rule 10b-5 
thereunder in connection with option transactions 
in customer accounts as alleged in the Order for 
Proceedings; 


3. O'Donnell wilfully aided and abetted 
violations of Section 17(a) of the Securities Act 
and Section 10(b) of the Exchange Act and Rule 
10b-5 thereunder in connection with option 
transactions in customer accounts as alleged in 
the Order for Proceedings; 


4. Oppenheimer and O'Donnell failed to 
reasonably supervise employees under their 
supervision and control as alleged in the Order for 
Proceedings. 


In view of the foregoing matters, it is in the public 
interest to impose the sanctions specified in the 
Offers of Settlement. 


Accordingly, IT IS ORDERED, that: 


1. Oppenheimer be and hereby is censured and 
all solicited trading in securities options in 
Oppenheimer’s Chicago office is suspended for a 
period of twenty-five (25) calendar days for any 
accounts for which option account opening 
documents have not been submitted to 
Oppenheimer prior to the date of this Order.? 


2. Piet is suspended from association with any 
broker, dealer, investment adviser, or investment 
company, or affiliate thereof for a period of two (2) 
months effective at the opening of business on 
the second Monday after the date of this Order. 


3. Hunziker is suspended from association with 
any broker, dealer, investment adviser, or 
investment company, or affiliate thereof for a 
period of two and one-half (2 1/2) months, 
effective at the opening of business on the second 
Monday after the date of this Order. 





3Existing customers of salesmen hired by 
Oppenheimer during the suspension period may 
continue their option activities at Oppenheimer. 
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4. Wright is suspended from association with 
any broker, dealer, investment adviser, or 
investment company, or affiliate thereof for a 
period of two and one-half (2 1/2) months, 
effective at the opening of business one month 
following the second Monday after the date of this 
Order. 


5. Hayes is suspended from association with any 
broker, dealer, investment adviser, investment 
company, or affiliate thereof for a period of four (4) 
months, effective at the opening of business two 
and one-half months following the second 
Monday after the date of this Order. 


6. O'Donnell is suspended from serving in any 
Supervisory capacity in association with any 
broker, dealer, investment adviser, or investment 
company, of affiliate thereof for a period of three 
(3) months effective at the opening of business 
on the second Monday after the date of this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16475/January 8, 1980 


Administrative Proceeding File Nos. 3-5475 and 
3-5573 


In the Matter of the Applications of 


PAUL F. KENDRICK 
One Post Street 
San Francisco, California 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIATION— 
REVIEW OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 
Inadequate Net Capital 


Concealment of Net Capital Deficiencies 


Failure to Comply with Reporting, Recordkeeping, 
Customer Protection and Credit Extension 
Provisions 


Sale of Stock Below Offering Price 


Where president of member firm of registered 
securities association was responsible for firm's 
operation with net capital deficiencies, attempted 
to conceal those deficiencies, and was responsible 
for firm’s violation of reporting, recordkeeping, 
customer protection and credit extension 
provisions, and for the sale of stock in a public 
offering at a price below the offering price, held, 
association's findings of violation and assessment 
of sanctions sustained. 


APPEARANCES: 
Geoffrey P. Knudsen, of Boone & Knudsen, for 


Paul F. Kendrick 
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Frank J. Wilson, Andrew McR. Barnes and 
Edward R. Venit, for the National Association of 
Securities Dealers, Inc. 


Paul F. Kendrick, who was president of Paul 
Kendrick & Co., Inc. (‘the firm’’), formerly a 
member of the National Association of Securities 
Dealers, Inc. (““NASD"’),' appeals from two NASD 
disciplinary actions which, at Kendrick’s request, 
we have consolidated for review.2 The NASD 
found Kendrick responsible for net capital 
deficiencies, attempts to conceal those 
deficiencies, violations of reporting, 
recordkeeping, customer protection and credit 
extension provisions, and for the sale of stock ina 
public offering at a price below the offering price. 
It censured Kendrick, fined him $5,000, and 
barred him from association with any NASD 
member in any capacity. 


In the first NASD proceeding, Kendrick was found 
responsible for the following violations: 


(1) The firm operated with net capital 
deficiencies ranging from $133,000 to $349,000 
as of month-end dates from March through July 
of 1976. 


(2) In an effort to conceal those deficiencies, the 
firm engaged in a series of month-end 
transactions in which securities belonging to the 
firm were “parked” in certain customer accounts, 
thereby substantially reducing the firm’s inventory 
and making it appear that the firm was in 
compliance with net capital requirements. 





'The firm did not appeal its explusion from NASD 
membership. Pursuant to its consent, its broker- 
dealer registration was revoked in proceedings 
brought by this Commission. Securities Exchange 
Act Release No. 16101 (August 13, 1979), 18 SEC 
Docket 87. 


2The second appeal covers two NASD complaints 
which the Association consolidated for hearing 
and decision. 


SEC DOCKET/153 





(3) The firm submitted a false and misleading 
annual report to this Commission as of March 31, 
1976, and, during the period March to July 1976, 
submitted FOCUS reports to the Association 
which showed compliance with net capital 
requirements when the contrary was true. 


(4) During the period March to July 1976, the 
firm failed in several respects to comply with the 
customer protection provisions of Rule 15c3-3 
under the Securities Exchange Act, including a 
failure to make required deposits in the firm's 
“Special Reserve Account for the Exclusive 
Benefit of Customers.” 


(5) The firm failed to maintain a trial balance and 
computations of aggregate indebtedness and net 
capital for the month ending April 30, 1976.3 


(6) During the period March to July 1976, the 
firm violated credit extension provisions. It 
executed two purchases of securities in a 
customer's special cash accounts which were sold 
prior to payment, and thereafter executed six 
purchases in those accounts when there were 
insufficient funds therein to pay for those 
purchases.* 


In the second proceeding, the NASD found 
Kendrick responsible for the following violations: 


(1) The firm operated with net capital 
deficiencies on seven dates from June 30 through 
December 16, 1977. 


(2) In order to conceal its June 30 net capital 
deficiency, the firm did not record on its books a 
purchase of 2000 shares of Occidental Petroleum 
stock, and submitted a FOCUS report to the 
Association as of that date which omitted that 
stock from the firm’s inventory. The firm also 
submitted a false and misleading FOCUS report to 
the NASD as of November 30, 1977, which 
showed that the firm was in compliance with net 
capital requirements when such was not the case. 





3Rule 17a-4(b) (5) under the Exchange Act. 


4Section 4(c) (8) of Regulation T. 


154/SEC DOCKET 


(3) The firm sold 800 shares of its 3,000-share 
participation in an underwriting of Dayton Power 
& Light Company at a price below the public 
offering price in the prospectus. 


Kendrick makes no specific objection to the 
NASD’‘s findings. On the basis of an independent 
review of the record, we affirm the NASD‘s 
findings of violation as set forth above.® 


Kendrick argues that the NASD should not be 
permitted to impose a bar in this case because of 
the inherent conflict of interest that exists when 
NASD members are called upon to pass judgment 
on their competitors. He asserts that Congress 
recognized this danger in Section 19(e) (2) of the 
Exchange Act when it empowered this 
Commission to reduce NASD sanctions if they 
impose an undue burden on competition. And he 
suggests that, pursuant to Section 19(g) (2) of the 
Act,® we should relieve the NASD of responsibility 
in this matter in the light of the Association's 
asserted bias and our then pending action against 
him.’ 





5In the first proceeding, the Association also found 
Kendrick responsible for the firm’s violation of the 
NASD's free-riding interpretation in connection 
with its distribution of two “hot issues,’ and for 
its submission of false questionnaires to the 
Association in connection with those offerings. 
We are unable to conclude that the record 
Supports those findings, and we accordingly set 
them aside. 


®Section 19(g) (2) of the Act provides: 


“The Commission, by rule, consistent with 
the public interest, the protection of 
investors, and the other purposes of this 
title, may relieve any self-regulatory 
organization of any responsibility under 
this title to enforce compliance with any 
specified provision of this title or the rules 
or regulations thereunder by any member 
of such organization or person associated 
with such a member... .” 


7That action was subsequently settled. Pursuant 
to his offer of settlement, Kendrick was barred 
from association with any broker-dealer, 
investment adviser, and/or investment company 
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These arguments are wholly lacking in substance. 
In recently re-examining the regulatory scheme it 
has established for the securities industry, 
Congress recognized the NASD’s importance in 
that system’‘s continued successful operation.® We 
have consistently rejected the notion that NASD 
members are unable to pass fair judgment on 
others in the industry.2 And there is no 
justification for our supplanting the NASD in its 
disciplinary role. As we have previously pointed 
out: 


“Self-regulation to the extent practicable 
in the securities business is to be 
encouraged, and the roles of the NASD 
and this Commission are in a sense 


complementary. The Exchange Act... 
provides several parallel and compatible 
procedures for the achievement of its 
objectives, and the use of more than one 
avenue is not precluded and is appropriate 
in many instances.’’'° (Footnotes omitted). 


Applicant further asserts that, in addition to the 
inherent conflict of interest in NASD disciplinary 
proceedings, there was a specific conflict here 
which violated the NASD‘s Code of Procedure."' 





Footnote 7, continued: 


with the proviso that, after 5 years, he could 
become so associated in a non-proprietary, non- 
Supervisory capacity, upon a showing of proper 
supervision. Securities Exchange Act Release No. 
16101 (August 13, 1979), 18 SEC Docket 87. 


8See Todd & Company, Inc., Freedom of 
Information Act Release No. 41 (January 20, 
1976), 8 SEC Docket 1085, 1088. 


9See, e.g., Management Financial, Inc., Securities 
Exchange Act Release No. 12098 (February 11, 
1976), 8 SEC Docket 1248, 1252 n. 17; Ernest F. 
Boruski, Jr., 40 S.E.C. 258, 263 (1960). 


‘OL ile & Co., Inc., 42 S.E.C. 664, 670 (1965). 


"Section 23 of the NASD’s Code of Procedure for 
Handling Trade Practice Complaints (NASD 
Manual § 3022, p. 3030) provides: 


“No member . . . of any District Business 
Conduct Committee . . . shall in any man- 
ner, directly or indirectly participate in the 
determination of any complaint affecting 
his interest or the interests of any person 
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Mr. Thomas Witter, executive vice president of 
Dean Witter & Co., was a member of the District 
hearing panel in the first NASD proceeding 
against Kendrick. During the relevant period, 
Dean Witter had a clearing agreement with the 
firm pursuant to which more than three-fourths of 
the firm's acocunts were carried and settled by 
Dean Witter on a fully disclosed basis. Applicant 
claims that, given this pre-existing relationship 
with the firm's clients, Dean Witter was “the 
obvious candidate” to pick up the firm's business 
in its absence, and that Mr. Witter should 
therefore have disqualified himself.'2 


This contention is without merit. It is by no means 
clear that the relationship between Dean Witter 
and the firm was such as to disqualify Mr. Witter 
from sitting on the hearing panel. In any event, 
Kendrick was aware of Witter’s presence on the 
panel but made no objection. Thus he must be 
deemed to have waived any objection he may 
have had.'? Moreover, the decision of the NASD’s 
District Committee has been accorded de novo 
review, both by the NASD’s Board of Governors, 
which increased the sanctions imposed by the 
allegedly tainted panel, and by this Commission.'4 


IV. 


Kendrick argues that the total bar imposed on him 
by the NASD is too severe. He asserts, among 





in whom he is directly or indirectly 
interested. In any case where such an 
interest is involved, the particular member 
shall disqualify himself, or shall be 
disqualified by the Chairman of any 
such . . . Committee.” 


'2Kendrick also suggests that there was ‘‘the 
appearance of a potential conflict’ because the 
chairman of the hearing panel was an executive 
of Reynolds & Co. Reynolds was then conducting 
merger negotiations with Dean Witter which 
came to fruition some nine months later. We 
agree with the NASD that this contention is 
wholly lacking in substance. 


13See Marcus v. Director, 548 F.2d 1044, 1050- 
1051 (C.A.D.C., 1976). 


14See R. H. Johnson & Co. v. S.E.C., 198 F.2d 690, 
695 (C.A. 2, 1952), cert. denied, 344 U.S. 855; 
Sumner B. Cotzin, Securities Exchange Act 
Release No. 10850 (June 12, 1974), 4 SEC Docket 
420, 422. 
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other things, that he had an unblemished record 
of more than 20 years in the securities business 
prior to these proceedings; that his violations 
were supervisory in nature, and arose only when 
he was trying to operate his own firm; and that 
neither any of his customers nor the public 
suffered any harm. 


We cannot accept these contentions. While the 
extensive violations in which Kendrick engaged 
are themselves matters of serious concern, the 
heart of this case is the pattern of deliberate 
deception which Kendrick practiced on regulatory 
authorities. Kendrick engaged in repeated efforts 
to conceal his firm’s net capital deficiencies. He 
parked securities in customer accounts, failed to 
record a securities purchase in his firm‘’s books, 
and filed a series of false reports with the NASD. 
In addition to these deceptions, he admittedly 
forged affidavits from customers in whose 
accounts securities had been parked, and 
introduced those affidavits into evidence before 
the District Committee hearing the NASD’‘s first 
complaint.'® 


In a business which depends as heavily on candor 
and fidelity to one’s word as the securities 
business, such conduct cannot possibly be 


countenanced. Kendrick has shown himself unfit 
to participate in any aspect of that business.'® 
Under the circumstances, we see no basis for 
concluding that the sanctions which the NASD 
imposed are excessive or oppressive. 


An appropriate order will issue. 


By the Commission (Commissioners LOOMIS, 
EVANS, POLLACK and KARMEL); Chairman 
WILLIAMS not participating. 


George A. Fitzsimmons 
Secretary 








'SThe affidavits stated that all transactions in the 


customers’ accounts had been authorized. 


'6See Roald George Gregerson, Securities 
Exchange Act Release No. 12523 (June 8, 1976), 


9 SEC Docket 828, 831. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16475/January 8, 1980 


Administrative Proceeding File Nos. 3-5475 and 
3-5573 


In the Matter of the Applications of 


PAUL F. KENDRICK 
One Post Street 
San Francisco, California 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER AFFIRMING DISCIPLINARY ACTION 
TAKEN BY REGISTERED SECURITIES ASSOCI- 
ATION 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that the disciplinary action taken by the 
National Association of Securities Dealers, Inc. 
against Paul F. Kendrick, and the Association's 
assessment of costs, be, and they hereby are, 
affirmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16476/January 8, 1980 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY MIDWEST STOCK 
EXCHANGE, INCORPORATED 


File No. SR-MSE-79-23 


The Midwest Stock Exchange, Incorporated 
(“MSE”) submitted, on December 18, 1979, a 
proposed rule change under Rule 19b-4 to provide 
an interpretation of Article Vill, Rule 7 of the MSE 
Rules, that the trading of Intermarket Trading 
System (‘‘ITS‘’) issues, for which no MSE 
specialist has been apppointed, through superior 
prices available in other ITS marketplaces is a 
violation of just and equitable principles of trade. 


The foregoing rule change has become effective, 
pursuant to Section 19(b) (3) (A) of the Securities 
Exchange Act of 1934 (the ‘’Act’’). At any time 
within sixty days of the filing of such proposed 
rule change, the Commission may summarily 
abrogate such rule change if it appears to the 
Commission that such action is necessary or 
appropriate in the public interest, for the 
protection of investors, or otherwise in 
furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 14, 1980. Interested persons are invited 
to submit written data, views and arguments 
concerning the submission within 21 days from 
the date of publication in the Federa/ Register. 
Persons desiring to make written comments 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be 
made to File No. SR-MSE-79-23. 


Copies of the submission, all subsequent 
amendments, all written statements with respect 
to the proposed rule change which are filed with 
the Commission, and of all written communica- 
tions relating to the proposed rule change 
between the Commission and any person, other 
than those which may be withheld from the public 
in accordance with the provisions of 5 U.S.C §552, 
will be available for inspection and copying at the 
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Commission's Public Reference Room, 1100 L 
Street, N.W., Washington, D. C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16477/January 10, 1980 


NOTICE OF FILING OF AMENDMENTS TO 
PROPOSED RULE CHANGES BY THE AMERICAN 
STOCK EXCHANGE, INC. 


File No. SR-Amex-79-11 


The American Stock Exchange, Inc. (‘“Amex’’) 
submitted on December 31, 1979, amendments to 
proposed rule changes previously filed under Rule 
19b-4 in response to certain recommendations of 
the Commission’s Special Study of the Options 
Markets. ' 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
January 14, 1980. In order to assist the 
Commission to determine whether to approve the 
proposed rule changes or institute proceedings to 
determine whether the proposed rule changes 
should be disapproved, interested persons are 
invited to submit written data, views and 
arguments concerning the submission within 21 
days from the date of publication in the Federa/ 
Register. Persons desiring to make written 
comments should file six copies thereof with the 





‘Notice of filing of the proposed rule changes was 
given by publication of a Commission release 
(Securities Exchange Act Release No. 16145, 
August 29, 1979) and by publication in the 
Federal Register (44 FR 52763, September 10, 
1979). 
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Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be 
made to File No. SR-AMEX-79-11. 


Copies of the submission, all subsequent 
amendments, all written statements with respect 
to the proposed rule changes which are filed with 
the Commission, and of all written communica- 
tions relating to the proposed rule changes 
between the Commission and any person, other 
than those which may be withheld from the public 
in accordance with the provisions of 5 U.S.C. 
§552, will be available for inspection and copying 
at the Commission's Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing and of any subsequent amendments will 
also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16478/January 10, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6175/January 10, 1980 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16479/January 10, 1980 


ACCOUNTING SERIES 
Release No. 275/January 10, 1980 


Administrative Proceeding File No. 3-5833 


In the Matter of 


DARREL L. NIELSEN 
1123 Chevy Chase Circle 
Salt Lake City, Utah 84117 


NOTICE OF PERMANENT DISQUALIFICATION 
FROM APPEARANCE OR PRACTICE BEFORE THE 
COMMISSION 


On September 5, 1979, the Commission' entered 
an order, pursuant to Rule 2(e)(3)(i) of its Rules of 
Practice, temporarily suspending Darrel L. 
Nielsen, an accountant, from appearing or 
practicing before the Commission. The order was 
based on a permanent injunction entered against 
Mr. Nielsen in Securities and Exchange 
Sammission v. Richard L. Chatham, et al., (C 78- 
0104, D. Utah). 


On June 7, 1979, the United States District Court 
for the District of Utah, following a trial on the 
merits, found that Mr. Nielsen had aided and 
abetted violations of Section 17(a) of the 
Securities Act of 1933 and Section 10(b) and Rule 
10b-5 thereunder of the Securities Exchange Act 
of 1934. Specifically, the court found that Mr. 
Nielsen had knowingly furthered, aided and 
abetted a conspiracy to defraud public investors by 
certifying financial statements that he knew were 
fraudulent. The court permanently enjoined Mr. 
Nielsen from the violations of the antifraud 
provisions of the federal securities laws.2 Mr. 
Nielsen took no appeal from the court's order. 





‘Commissioner Roberta S. Karmel, dissenting. 


?The court's findings of fact and conclusions of 
law as to Mr. Nielsen are published; see 
[Current] CCH Fed. Sec. L. Rep. §96,911. 


Volume 19, No. 3, January 22, 1980 





Rule 2(e)(3)(ii) of the Commission's Rules of 
Practice provides that any person temporarily 
suspended in accordance with paragraph (e)(3)(i) 
of that rule may, within 30 days after service upon 
him of the order of temporary suspension, petition 
the Commission to lift such suspension, but that if 
no petition has been received by the Commission 
within 30 days after such service, the suspension 
shall become permanent. Mr. Nielsen was duly 
notified of this provision. The 30-day period has 
expired and no petition to lift the suspension has 
been received by the Commission. 


Accordingly, notice is hereby given that the 
temporary suspension of Darrel L. Nielsen has 
become permanent and that Mr. Nielsen is, 
therefore, disqualified from appearing or 
practicing before the Commission. 


Commissioner Karmel, dissenting: 


The Commission’s authority to discipline 
accountants does not rest on any grant by 
Congress of express authority in the federal 
securities laws. Rather, whatever authority the 
Commission may have derives solely by 
implication from its general rulemaking powers. 
For example, under Sections 19(a) of the 
Securities Act of 1933 (‘’Securities Act’’) and 
23(a) of the Securities Exchange Act of 1934 
(‘Exchange Act’’), the Commission may make 
such rules as may be necessary or appropriate to 
implement other express provisions of the 
securities acts, or as may be necessary for the 
execution of the functions vested in it.$ 


The only express provisions of the securities laws 
concerning accountants are such provisions as 
Section 19(a) of the Securities Act which 
empower the Commission to define “accounting, 
technical, and trade terms’ used in the statute 
and to “prescribe the form... in which required 





3See Section 19 of the Securities Act of 1933, 15 
U.S.C. §77s; Section 23(a)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. §78w. 


See also Touche Ross & Co. v. SEC, [Current] 
CCH Fed. Sec. L. Rep. §96,854 (2d Cir. May 10, 
1979). 
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information shall be set forth, the items... to be 
shown in the balance sheet and earning 
statement, and the methods to be followed in the 
preparation of accounts, ... . ‘’ Similar authority is 
also set forth in Section 13(b)(1) of the Exchange Act 
and Section 20(a) of the Public Utility Holding 
Company Act of 1935. 


In addition, Congress expressly granted the 
Commission authority to require that financial 
statements filed with it,* including those filed in 
connection with the registration of a security on 
any national securities exchange,’ be certified by 
an independent public or certified accountant. The 
Commission has adopted Regulation S-X, and 
similar regulations under the Public Utility Holding 
Company Act® to implement these express 





4See Items 25, 26 and 27 to Schedule A of the 
Securities Act of 1933, Section 13(a) of the 
Securities Exchange Act of 1934, Section 14 of 
the Public Utility Holding Company Act of 1935, 
and Section 30(e) of the Investment Company Act 
of 1940. 


5See Sections 12(b)(1)(J) and (K) of the Securities 
Exchange Act of 1934. 


See generally Rule 2-01 (Qualifications of 
Accountants) which prescribes independence and 
good standing standards, Rule 2-02 (Accountant's 
Reports), which prescribes representations and 
opinions required in the accountant’s report on 
financial statements, and Rules 3.01 through 
12.43 which prescribe the form, content and 
method of presentation of financial statements. 


See generally Uniform System of Accounts for 
Public Utility Holding Companies, 17 CRF 257.01 
et seg. and Uniform System of Accounts for 
Multiple Service Companies and Subsidiary 
Service Companies, 17 CRF 256.00-1 et seq. 


Further support for some Commission authority 
over accountants and their work product may be 
derived from the legislative history of the 
Securities Act. Certain Congressmen had 
proposed that a corps of government auditors be 
established to audit public companies, but this 
proposal was not adopted when representatives of 
the accounting profession and others persuaded 
the Congress to rely instead on the private sector 
for this responsibility. See Hearings on S.875, 
Senate Committee on Banking and Currency, 73d 
Cong., 1st Sess. 55-63 (1933). 
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provisions to define accounting terms, prescribe 
the form, content and method of preparing 
financial statements and to require certification by 
an independent public accountant. 


This statutory authority to regulate financial 
statement presentation and independence 
requirements of accountants is, in my view, barely 
sufficient to sustain the Commission’s use of 
Section 23(a) under the Exchange Act of 1934 to 
promulgate a disciplinary rule to sanction 
administratively accountants who practice before 
the Commission.’ Further, while it can be argued 
that the need to discipline accountants who fail to 
meet the Commission’s standards is a necessary 
and appropriate corollary to a significant express 
power to set those standards,® whether the 
Supreme Court will ultimately accept this 
rationalization for Rule 2(e) remains to be seen. 
The fact is that the securities laws contain no 
provision giving the Commission specific authority 
to institute administrative proceedings against 
accountants. '° 





7By contrast, the Commission has been given no 
substantive authority to regulate attorneys in the 
practice of their profession. Section 23(a) and 
similar Sections giving the Commission the power 
to implement by rule provisions of the securities 
laws cannot properly be used to enlarge an 
agency's jurisdiction. 


8See Trans Alaska Pipeline Rate Cases, 436 U.S. 
631, 655 (1978); Mourning v. Family Publications 
Service, Inc., 411 U.S. 356, 369-72 (1973). 


%3In Touche Ross & Co. v. SEC, note 1 supra, the 
Second Circuit upheld Rule 2(e), as to 
accountants, as “‘a necessary adjunct to the 
Commission’s power to protect the integrity of its 
administrative procedures and public in general.” 
[Current] CCH Fed. Sec. L. Rep. §96,854, p. 
95483 (2d. Cir., May 10, 1979). 


'OWhatever regulatory authority the Commission 
may have over financial statement presentation 
and certification requirements by accountants and 
their work product filed with the Commission 
must be distinguished from the lack of any 
express procedural jurisdiction to discipline an 
accountant administratively. | acknowledge that 
Rule 2(e) has been generally and historically 
recognized and acquiesced in by the profession as 
an administrative remedy to discipline 
accountants, and that such acceptance of the Rule 
is some support for its continued use by the 
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In any event, the Commission’‘s ability to exercise 
general disciplinary authority over accountants is 
not free from doubt. Further, the Rule 2(e) of the 
Commission’s Rules of Practice as an 
enforcement tool against both attorneys and 
accountants, and the breadth and scope of the 
rule, give rise to questions concerning its 
legitimacy. 


Previously, | have expressed my concerns about 
the Commission‘s unrestrained use of Rule 2(e) to 
sanction attorneys.'' Although | beiieve that the 
Commission has greater and better claim to the 
use of an administrative procedure to discipline 
accountants, | have similar fears about the 
exercise of the rule by an agency with significant 
prosecutorial functions which does not concede or 
specify as a matter of law or policy the limits of its 
disciplinary powers.'2 





Commission. Cf. Cannon v. University of Chicago 
47 U.S.L.W. 4549, 4552, note 13 (May 14, 1979) 
(regarding the history behind an implied private 
right of action under Rule 10b-5). But see, SEC v. 
Sloan, 436 U.S. 103, 117-19 (1978). In addition, 
in the last two years the Congress has stressed 
the Commission‘s oversight responsibilities in the 
regulation of the accounting profession. See, 
“SEC Report to Congress on the Accounting 
Profession and the Commission’‘s Oversight Role,” 
prepared for the Senate Subcommittee on 
Governmental Efficiency and the District of 
Columbia, 95th Cong., 2d Sess. (July 1978); '’SEC 
Report to Congress on the Accounting Profession 
and the Commission‘s Oversight Role,’’ prepared 
for the Senate Subcommittee on Governmental 
Efficiency and the District of Columbia, 96th 
Cong., 1st Sess. (July 1979). 


However, in another context, | have previously 
expressed doubt about the extent of the 
Commission's procedural powers under Section 
15(c)(4) of the Exchange Act. See In the Matter of 
Spartek, Inc. and John A. Cable, Securities 
Exchange Act Rel. No. 15567 (Feb. 14, 1979). 


See, In the Matter of Keating, Muething & 
Klekamp (Dissent), Securities and Exchange 
Release No. 15982 (July 2, 1979). 


12An inherent weakness of any implied power, 
and especially a power to discipline, is the lack of 
any defined standards. When the government acts 
without reference to a regulatory standard which 
circumscribes such action, there is always the 
danger that such action will be arbitrary and 
capricious. 
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If the Commission continues to institute 
administrative proceedings against professionals, 
despite the lack of any express statutory authority 
to do so, and despite the restrictions of the 
Administrative Practice Act of 1965,'° it is time to 
formulate and justify some parameters to Rule 
2(e). It is also time to enunciate reasonable 
standards in applying it. 


Rule 2(e) of the Commission’s Rules of Practice 
refers to matters such as requisite qualifications 
to represent others, a professional's character or 
integrity, unethical or improper professional 
conduct, and wilfull violations of the federal 
securities laws. The Commission’s application of 
these general standards of ethics and character is 
not related to the express authority granted to the 
Commission in the federal securities laws to 
define accounting terms and prescribe the form, 
content and methods to be followed in the 
preparation of financial statements. Even though 
the ethics and character of an accountant may 
have a bearing on the accountant’s independence, 
any application of the limited authority of the 
Commission to discipline accountants should not 
rest entirely on general standards of integrity, 
ethics, qualifications to represent others, or 
whether the federal securities laws are violated. 


In my opinion, some direct connection between 
the accountant’s improper conduct and the 
Commission‘’s express regulatory authority must 
be demonstrated before an implied statutory 
sanction like Rule 2(e) can be invoked with respect 
to an accountant. In a case involving an offering 
by the use of false financial information, | do not 
believe accountants should be subject to 
discipline by the Commission in an administrative 
proceeding under Rule 2(e) except for knowing 
conduct which results in the certification of a 
false financial statement in a document filed with 
the Commission. Such a nexus to the 
Commission’s processes is not present in this 
case.'4 





36 U.S.C. §500(b). 


14Assuming | could surmount the legal hurdle 
arising from the lack of specific statutory authority 
to administratively proceed against accountants, 
and if the financial statements in question in this 
case were included in a registration statement 
filed with the Commission, | could find an 
appropriate jurisdictional nexus for a disciplinary 
proceeding. | note that other conduct upon which 
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This summary suspension is based upon a civil 
action brought by this Commission in which 
respondent, an accountant licensed to practice in 
Utah, was enjoined for aiding and abetting 
violations of the antifraud provisions of the federal 
securities laws by certifying financial statements 
which were fraudulent and which were used in a 
public intrastate offering in Utah.'5 No document 
prepared by the respondent in this matter was 
filed, or was required to be filed, with this agency. 
| do not believe the Commission has the statutory 
authority to discipline administratively an 
accountant solely because he has been enjoined 
from violating the securities laws. 


This respondent has not practiced before this 
agency nor did his enjoined misconduct touch 
upon the processes of this agency. Absent a 
showing of any nexus between improper 
professional conduct and the Commission’‘s 
responsibilities to regulate questions of 
independence and the form, content and methods 
to be followed in preparing financial statements in 
registered offerings, | believe Rule 2(e) is being 
used improperly as a general enforcement 
remedy. 


In view of the foregoing, it is my opinion that Rule 
2(e) as presently drafted, and as applied in this 
case, is invalid. Although, as | have indicated, | 
believe there may be some basis for the institution 
of disciplinary proceedings against accountants, 
the Commission's jurisdiction is at best tenuous 
and should be exercised only where improper 
conduct directly interferes with the administration 
of specifically granted express authority. 


My opinion that Rule 2(e) is a questionable 
procedure for disciplining accountants is related 
to my opinion that the Commission has virtually 
no authority to discipline attorneys. Disciplinary 
action against accountants and attorneys must 
rest on very different legal analyses and involves 
very different policy questions. The Commission 
has confounded the very real issues involved in 
disciplining these two disparate professions by 





a disciplinary proceeding against an accountant 
might be predicated, for example, a false 
representation concerning an accountant’s 
independence, is not at issue here. 


'SSecurities and Exchange Commission v. 
Chatham et a/. (C.D. Utah, C-78-0104). 
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adhering to a single overly broad rule for 
enforcing professional responsibility. | believe the 
Commission‘s continued refusal to recognize or 
acknowledge the problems involved in 
administering its professional responsibility 
program is a disservice to both professions and to 
the public the Commission is attempting to 
protect. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16480/January 10, 1980 


In the Matter of 


YASIN JAFFER 


The Securities and Exchange Commission has 
ordered public administrative proceedings under 
the Securities Exchange Act of 1934 (‘Exchange 
Act’’) against Yasin Jaffer (‘‘Jaffer’’), a registered 
broker-dealer located in Chicago, Illinois. 


The proceedings are based on allegations by the 
staff that Jaffer wilfully violated the antifraud 
provisions of the Securities Act of 1933 and the 
Exchange Act during the period from in or about 
January 1978 to the present, in that he made 
misrepresentations and omitted to state material 
facts to customers, converted customer funds, and 
forged customer checks. In addition, the Order 
alleges that Jaffer wilfully violated the record- 
keeping and reporting requirements of the 
Exchange Act, and that Jaffer failed to send 
confirmations of securities transactions to 
customers. 


A hearing will be scheduled to take evidence on 
the staff's allegations and to afford Jaffer an 
opportunity to offer any defenses, and for the 
purpose of determining whether the allegations 
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are true and, if so, whether any remedial action 
should be ordered by the Commission. 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21382/January 4, 1980 


In the Matter of 


SENECA RESOURCES CORPORATION 
Buffalo, New York 


(70-6372) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF SHORT-TERM NOTE TO BANK BY SUBSI- 
DIARY COMPANY; RESERVATION OF JURIS- 
DICTION OVER ISSUANCE OF ADDITIONAL 
NOTES 


Seneca Resources Corporation (‘‘Seneca’’), a 
wholly-owned subsidiary of National Fuel Gas 
(‘National’), a registered holding company, has 
filed a declaration and amendments thereto with 
this Commission pursuant to Sections 6(a) and 7 
of the Public Utility Holding Company Act of 1935 
(‘Act’) and Rule 50 (a)(2) promulgated thereunder 
regarding the proposed transactions. 


Seneca is engaged in the exploration and 
development of oil and natural gas reserves in the 
Gulf Coast, Southwest and Rocky Mountain areas 
and in the processing of liquified petroleum 
products. Seneca’s exploration and development 
program is characterized by agreements between 
Seneca and a number of different participants 
who initiate and develop oil and gas prospects on 
lease-holds which have been secured by Seneca 
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or others. In most cases the leases were acquired 
by others not subject to the Act. In those 
instances where leases or working interests were 
acquired by Seneca, the acquisition was made 
pursuant to the exemption provided by Rule 49(d). 
Typical agreements include a commitment from 
Seneca to pay a percentage of the expenses 
involved in drilling and operating wells in return 
for a percentage working interests in the 
production from those wells. Most of the current 
drilling activity is focused in areas of Louisiana 
and East Texas where exploration and drilling for 
oil and gas is being actively pursued by a number 
of different individuals. During fiscal 1979 Seneca 
participated in the drilling of 80 wells. On the 
average, Seneca’s participation in each well 
amounted to a 24% working interest. On any 
individual well Seneca’s working interest ranged 
from 1.5% to 50%. In most cases Seneca is billed 
for its proportionate share of expenses on a 
monthly basis after the well operator has incurred 
expenses in drilling and operating the well. Due to 
the lag time between the incurring of the 
expenses by the well operators and the billing of 
participants, Seneca’s payment for its committed 
share of expenses usually occurs after substantial 
progress has been made in the development of 
individual prospects. 


By order dated February 1, 1979 (HCAR No. 
20911), the Commission authorized Seneca to 
issue a note to Houston National Bank (‘‘Bank’’) 
pursuant to a Loan Agreement with the Bank 
which provides a line of credit of up to 
$20,000,000 through January 31, 1980. Seneca 
presently has $20,000,000 of short-term 
borrowings outstanding under this line of credit 
and is contemplating refunding these loans with 
long-term borrowings. Such long-term borrowings 
will be the subject of a future filing which will be 
independently considered. 


Seneca is now seeking authorization to issue and 
sell a note pursuant to a separate Loan 
Agreement (‘Loan Agreement’) with the Bank. 
The Loan Agreement will provide an additional 
line of credit through December 31, 1980 not to 
exceed $10,000,000 or an amount (‘’Borrowing 
Base”’) established by the Bank from time to time 
based upon the Bank’s evaluations of the value of 
Seneca’s producing oil and gas reserves 
(‘Producing Reserves’) in Texas, Oklahoma and 
Louisiana. The Borrowing Base may be increased 
or decreased from time to time based on the 
Bank’s evaluation but such redetermined 
Borrowing Base will not exceed $10,000,000. 
Seneca will also have the right to reduce any 
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redetermined Borrowing Base by notifying the 
Bank within a specified period after it has been 
notified of a redetermination. Borrowings 
pursuant to the Loan Agreement will be evidenced 
by a note to be dated as of the date of issue and to 
mature not more than one year from the date of 
issue. The note will be prepayable at any time, in 
whole or in part, without penalty or premium. The 
note will bear interest at a variable rate not to 
exceed the Bank’s prime rate from time to time 
and will be secured by a first mortgage on the 
Producing Reserves. 


Seneca has agreed to maintain a balance 
(‘Average Daily Available Balance’’) after 
subtracting the amount of uncollected funds and 
an amount required to support bank services and 
reserve requirements which totals 10% of the 
Bank's total commitment plus 10% of the amount 
of any loans outstanding. If the Average Daily 
Available Balances for a specified period is less 
than such required amounts, Seneca has agreed 
to pay a fee equal to the Bank’s prime rate times 
the amount by which the Average Daily Available 
Balances for such period is less than 10% of the 
Bank's average total commitment for such period 
plus 10% of the average amount of any loans 
outstanding for that period. Assuming Seneca 
borrows the full amount of the commitment and 
the required balances are not maintained, the 
effective interest cost would be 18.60% based 
upon the current 15.5% prime commercial rate. 


Seneca expects to initially borrow up to 
$6,000,000 under the Loan Agreement. Of the 
proceeds from the loan, $5,000,000 would be 
used to repay interest-free emergency loans 
aggregating up to $7,000,000 advanced to Seneca 
by National Fuel Gas Supply Corporation 
(‘Supply’’) and National Fuel Gas Distribution 
Corporation (‘‘Distribution’’), wholly-owned 
subsidiaries of National. These loans were made 
by Supply and Distribution to provide Seneca with 
working capital to finance its gas exploration and 
development program. The balance of the initial 
borrowing will be used to pay Seneca’s portion of 
expenses for past drilling. Seneca plans to draw 
down the remaining amount available under the 
proposed Loan Agreement as funds are needed 
during 1980 to pay its portion of expenses 
involved in drilling, completing and operating 
wells in which Seneca has obtained a working 
interest. Repayment of borrowings under the Loan 
Agreement is expected to be made through 
internally generated funds and by possible 
external financing arrangements. 
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Under the terms of the Loan Agreement, Seneca 
will pay the reasonable fees and expenses of 
counsel for the Bank in connection with the 
preparation of the Loan Agreement and all 
transactions pursuant thereto. The fees and 
expenses to be incurred in connection with the 
proposed transactions are estimated at $10,600, 
including legal feees of $7,600. It is stated that no 
state commission and no federal commission, 
other than this Commission has jurisdiction over 
the proposed transactions. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21313), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied with respect to the proposed initial 
borrowing of $6,000,000 under the Loan 
Agreement and that no adverse findings with 
respect thereto are necessary; and that it is 
appropriate in the public interest and in the 
interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective with respect to the proposed initial 
borrowing of $6,000,000 under the Loan 
Agreement: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that 
said declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith with 
respect to the proposed initial borrowing of 
$6,000,000 under the Loan Agreement, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that the time 
for filing the certification thereunder with respect 
to the proposed transactions is extended so as to 
allow filing on a quarterly basis. 


IT IS FURTHER ORDERED that jurisdiction be, and 
it hereby is, reserved with respect to additional 
borrowings of up to $4,000,000 under the Loan 
Agreement pending a showing of need for such 
borrowings. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21383/January 4, 1980 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


SENECA RESOURCES CORPORATION 
10 Layfayette Square 
Buffalo, New York 14203 


(70-6241) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
SHORT-TERM NOTES TO BANK BY SUBSIDIARY 
COMPANY AND GUARANTY THEREOF BY 
HOLDING COMPANY 


NOTICE IS HEREBY GIVEN that National Fuel Gas 
Company (‘‘National’’), a registered holding 
company, and one of its wholly-owned subsidiary 
companies, Seneca Resources Corporation 
(“Seneca”) have filed with this Commission a 
post-effective amendment to the declaration in 
this proceeding pursuant to Sections 6(a), 7, and 
12(b) of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) and Rule 45 promulgated thereunder 
regarding the following proposed transactions. All 
interested persons are referred to the amended 
declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


By order in this proceeding dated February 2, 
1979 (HCAR No. 20911), Seneca was authorized 
to issue and sell not to exceed $20,000,000 of 
short-term notes outstanding at any one time to 
Houston National Bank, such notes to be 
unconditionally guaranteed by National. In 
accordance therewith, Seneca currently has 
$20,000,000 of short-term borrowings 
outstanding pursuant to a note issued under a 
loan agreement, which note becomes due on 
January 31, 1980. Payment of principal and 
interest on the note is unconditionally guaranteed 
by National. 


Seneca and National now request that the 
authorization for the issuance and sale of such 
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$20,000,000 of notes, and the guarantee by 
National, be extended for a period of nine months 
so that Seneca may borrow or reborrow up to 
$20,000,000 from the bank on the same terms 
and conditions. Any new note issued, or any 
outstanding note of which the maturity date is 
extended, shall mature not later than October 31, 
1980. Payment of principal and interest on such 
note will be unconditionally guaranteed by 
National. 


The note or notes will continue to bear interest 
not in excess of the prime rate of interest at 
Houston National Bank as it fluctuates from time 
to time. In addition, Seneca has agreed with the 
bank to maintain deposits at the bank (‘‘Average 
Daily Available Balance’) equal to 10% of the 
amount of funds available under the loan 
agreement plus 10% of the amount drawn down 
by Seneca under the loan agreement. In the event 
that the Average Daily Available Balance is less 
than the required amount during a three-month 
period, Seneca has agreed to pay the bank a fee 
equal to the greater of (a) the average prime rate 
of the bank for the period or (b) the average rate 
paid by the bank for 90-day certificates of deposit 
(with certain adjustments) multiplied by the 
amount of the deficiency in the Average Daily 
Available Balance. Assuming Seneca borrows the 
full amount available under the loan agreement 
and determines not to maintain the required 
Average Daily Available Balance, based on a 
15.25% prime rate and a 13.50% rate for 90-day 
certificates of deposit, Seneca would be obligated 
to pay the Bank $610,000 annually pursuant to 
this provision, and its effective cost of money 
would be 18.30% per annum. 


Seneca is currently planning to refund the 
$20,000,000 short-term note or notes by issuing 
a long-term note or notes which will be secured 
by approximately 65,000 acres of hardwood 
timber owned by Seneca and located in 
Pennsylvania. Seneca expects that such note or 
notes will be placed with an insurance company 
which has had experience with similar loans 
secured by timber. 


It is stated that no special and separable fees and 
expenses are to be incurred and that no state or 
federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 28, 1980, 
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request in writing that a hearing be held on such 
matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by said post-effective amendment to 
the declaration which he desires to controvert; or 
he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
declarants at the above-stated addresses, and 
proof of service (by affidavit or, in case of an 
attorney at law, a certificate) should be filed with 
the request. At any time after said date, the 
declaration, as now amended or as it may be 
further amended, may be permitted to become 
effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will 
receive any notices and orders issued in this 
matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21384/January 8, 1980 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
New York, New York 


NATIONAL FUEL GAS SUPPLY 
CORPORATION 
Oil City, Pennsylvania 


(70-5831) 


ORDER AUTHORIZING EXTENSION OF 
INTRASYSTEM LOANS 


National Fuel Gas Company (‘‘National’’), a 
registered holding company, and National Fuel 
Gas Supply Corporation (‘‘Supply’’), a wholly- 
owned subsidiary of National, have filed a post- 
effective amendment to an application-declaration 
previously filed with this Commission pursuant to 
Sections 6(a), 7, 9(a), 10, 12(b) and 12(f) of the 
Public Utility Holding Company Act of 1935 
(‘‘Act’’) and Rules 43 and 45 promulgated 
thereunder regarding the proposed transactions. 


By order dated May 10, 1976 in this matter (HCAR 
No. 19521) the Commission, among other actions, 
authorized National to loan to Supply a portion of 
the proceeds of National's unsecured short-term 
borrowings from The Chase Manhattan Bank, N.A. 
(‘Chase’) and a portion of the proceeds of 
National’s sale of preferred stock. 


Pursuant to such authorization National issued 
and sold a twelve-month note in the amount of 
$4,900,000 to Chase on December 31, 1976 and 
loaned the proceeds to Supply in exchange for 
Supply’s note maturing December 31, 1977. 
Supply used the $4,900,000 for construction of 
existing wells. Although National prepaid its note 
to Chase, Supply’s corresponding note to National 
was not prepaid. National also issued and sold 
$30,000,000 of its preferred stock pursuant to the 
May 10, 1976 order of the Commission, and 
loaned $5,000,000 of the proceeds to Supply in 
exchange for Supply’s note maturing December 
oa Vor. 


166/SEC DOCKET 


When National and its subsidiaries filed the above 
application-declaration, it was anticipated that all 
necessary approvals, including that of the Federal 
Energy Regulatory Commission (‘‘FERC” would be 
received by December 31, 1977, so that, among 
other things, (a) Supply Corporation would be 
permitted to transfer, and National Gas Storage 
Corporation (‘Storage’) would be permitted to 
acquire from Supply, facilities, materials and 
preliminary development at certain operating and 
undeveloped storage areas (‘‘Storage Project’’) 
and (b) Storage would be permitted to issue 
certain of its securities to Supply and to National. 
Due to delays in the proceedings before the FERC, 
the Commission authorized the extension of the 
maturity of Supply's $4,900,000 note to National 
by order dated September 20, 1977 (HCAR 
20181). The maturity date was extended from 
December 31, 1977 to December 31, 1978. The 
Commission also authorized the extension of the 
maturity of Supply’s $5,000,000 note to National 
from December 31, 1977 to December 31, 1978. 
The Commission also authorized the extension of 
the maturity of Supply’s $5,000,000 note to 
National from December 31, 1977 to December 
31, 1978, by its order dated December 14, 1977 
(HCAR 20317). Further delays in the FERC 
proceedings necessitated a further extension of 
the maturity date of such notes to December 31, 
1979, which the Commission authorized in its 
order dated December 27, 1978 (HCAR 20848). 
After prolonged proceedings, FERC issued an 
order in June, 1979, which directed that the 
development of the storage project should proceed 
in phases. The order also authorized ‘‘Phase |" of 
the storage project, and Supply has undertaken 
certain construction activities in accordance with 
such FERC order. However, due to the delay in the 
FERC proceedings, it is not anticipated that 
Storage will begin operations and start rendering 
storage service to non-affiliated customers until 
April, 1980. 


Accordingly, National and Supply propose that the 
authorization given National to loan and of Supply 
to borrow, be extended, so that National may: (1) 
loan or reloan $4,900,000 to Supply in exchange 
for a promissory note maturing at the earlier of 
December 31, 1980 or the date of completion of 
the capitalization of Storage on the same terms as 
authorized by the Commission’s previous orders in 
this matter, and (2) loan or reloan $5,000,000 to 
Supply Corporation in exchange for a promissory 
note maturing at the earlier of December 31, 
1980 or the date of completion of the 
Capitalization of Storage on the same terms as 
authorized by the Commission's previous orders in 
this matter. 
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It is stated that no special or separable fees, 
commissions or expenses will be incurred in 
connection with the proposed transactions. It is 
further stated that no state or federal commission, 
other than this Commission, has jurisdiction over 
the proposed transactions. 


Due notice of the filing of said post-effective 
amendment to said application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21341), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that 
said application-declaration, as amended, be, and 
it hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated 
under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21385/January 8, 1980 


In the Matter of 


GULF POWER COMPANY 
75 North Pace Boulevard 
P.O. Box 1151 

Pensacola, Florida 32520 


(70-6390) 


NOTICE OF PROPOSED ACQUISITION OF 
RAILROAD CARS FOR TRANSPORTING COAL 


NOTICE IS HEREBY GIVEN that Gulf Power 
Company (‘Gulf’), an electric utility subsidiary of 
The Southern Company, a registered holding 
company, has filed an application with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘‘Act’’), designating 
Sections 9(a) and 10 of the Act as applicable to 
the proposed transaction. All interested persons 
are referred to the application, which is 
summarized below, for a complete statement and 
the proposed transaction. 


Gulf proposes to acquire railroad coal cars for use 
in transporting coal to Unit No. 2 (“Unit No. 2’’) of 
a steam electric generating plan located along the 
bank of the Pascagoula River in Jackson County, 
Mississippi (‘Plant Daniel’). Unit No. 1 of Plant 
Daniel, which currently is owned by Mississippi 
Power Company (‘‘Mississippi’’), began its 
commercial operation in September 1977. Gulf is 
now bearing all costs of construction of Unit No. 
2, which is expected to commence commercial 
operation in June 1981. At such time, the entire 
plant, consisting of both units and all other 
facilities and equipment, will be owned as tenants 
in common by Gulf and Mississippi with each 
company owning an undivided 50% “interest 
therein (See HCAR No. 19696, September 28, 
1976). 


Mississippi, as agent for Gulf, has contracted to 
purchase low sulphur coal to be mined in Utah 
and Colorado. Beginning in the year 1980, the 
contract calls for the delivery of 800,000 tons 
annually for use as fuel for Unit No. 2. In the 
opinion of Gulf’s management, the most 
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economical method for obtaining reliable delivery 
service of the coal is by use of several unit trains 
utilizing cars specifically constructed so that each 
will automatically discharge onto the coal pile at 
Plant Daniel. Cars for such specialized unit trains 
are not furnished by the railroads, but rather are 
supplied by the shipper with the railroads 
providing the locomotives and cabooses. A total of 
approximately 230 cars will be required for the 
handling of this coal movement for use in the 
operation of Unit No. 2. 


Gulf’'s management believes that the most 
economical method of providing the required cars 
will be by purchase thereof. The price for the 
purchase of the cars is $33,720 per car, making 
an aggregate acquisition cost of $7,755,600, plus 
escalation costs, F.0.B. Covington, Kentucky. It is 
expected that delivery of the cars will E 2gin 
February 22, 1980. Payment will be made by Gulf 
within 15 days after receiving each invoice. There 
will be eight invoices covering 25 cars each and 
one invoice covering 30 cars. 


Gulf and Mississippi currently are negotiating an 
amendment to the plan of joint ownership of Plant 
Daniel which is expected to provide, among other 
things, that upon commencement of commercial 
operation of Unit No. 2 the railroad coal cars 
purchased by Gulf will be included as facilities to 
be jointly owned by Gulf and Mississippi. 


It is stated that no state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 
Information as to fees and expenses to be 
incurred in connection with the proposed 
transaction is to be filed by amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 4, 1980, 
request in writing that a hearing be held on such 
matter, stating the nature of his interst, the 
reasons for such request, and the issues of fact or 
law raised by said application which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in the case of an attorney 
at law, by certificate) should be filed with the 
request. At any time after said date, the 
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application, as filed or as it may be amended, may 
be granted as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, 
or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will 
receive any notices or orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21386/January 10, 1980 


In the Matter of 


CENTRAL POWER & LIGHT COMPANY 
Corpus Christi, Texas 


(70-6375) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


Central Power & Light Company (‘‘CP&L), an 
electric utility subsidiary of Central and South 
West Corporation, a registered holding company, 
has filed a declaration and amendments thereto 
with this Commission pursuant to Sections 6(a) 
and 7 of the Public Utility Holding Company Act of 
1935 (‘‘Act’’) and Rule 50 promulgated 
thereunder regarding the following proposed 
transaction. 


CP&L proposes to issue and sell at competitive 
bidding $75,000,000 principal amount of its First 
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Mortgage Bonds, Series Q, Due January 1, 2010. 
The interest rate of the bonds and the price to be 
paid to CP&L (which will not be less than 99% 
nor more than 102.75% of the principal amount 
thereof) will be determined by competitive bidding. 
The bonds will have refunding protection until 
January 1, 1985, and will be subject to a 1% 
sinking fund beginning in 1981. The bonds will be 
issued under and secured by CP&L's Indenture, 
dated November 1, 1943, between it and The First 
National Bank of Chicago, Trustee, as previously 
amended and as to be further amended by a 
Supplemental Indenture to be dated January 1, 
1980. 


The net proceeds from the issuance and sale of 
the bonds will be used to repay short-term 
borrowings which were incurred for company 
obligations, including projects under construction. 
Approximately $80,000,000 of short-term 
borrowings are expected to be outstanding as of 
January 29, 1980, the planned date of issuance of 
the bonds. No funds generated from the bonds nor 
any of the borrowings retired thereby have been 
or will be utilized to pay the cost of facilities which 
would not be needed to provide service to 
customers of CP&L if it were not part of the 
Central and South West System. No expenditures 
will be made by CP&L for the construction or 
acquisition of any facility not so needed prior to 
the time all funds covered by the declaration have 
been expended. For the purposes of the foregoing 
representation, CP&L assumes that none of the 
facilities, construction or acquisition of which 
would be part of any proposal forming the subject 
of the proceeding in Central and South West 
Corporation, et al. (Admin. Proc. File No. 3-4951) 
would be needed to provide service to customers 
of the company if it were not part of the Central 
and South West System. 


CP&L’s estimated construction and fuel 
exploration and development expenditures for the 
years through 1981 are estimated at 
$234,900,000, $219,600,000, and $209,300,000, 
respectively. Approximately $163,000,000 of the 
1979 estimated total had been expended as of 
September 30, 1979. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
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promulgated under the Act (HCAR No. 21305), 
and no hearing has been requested of or ordered 
by the Commission. Upon the basis of the facts in 
the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said declaration, as amended, be 
permitted to become effective: 


IT IS ORDER, pursuant to the applicable provisions 
of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rules 24 
and 50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21387/January 10, 1980 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 
Westborough, Massachusetts 


(70-6384) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
COMMON STOCK PURSUANT TO AN EMPLOYEE 
SHARE OWNERSHIP PLAN 


New England Electric System (‘‘NEES”), a 
registered holding company, has filed an 
application-declaration and amendments thereto 
with this Commission pursuant to Sections 6(a) 
and 7 of the Public Utility Holding Company Act of 
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1935 (‘‘Act’’) and Rule 50 promulgated thereunder 
regarding the following proposed transaction. 


NEES and its subsidiaries propose to establish The 
New England Electric System Companies 
Incentive Thrift Plan (‘Plan’). Pursuant to the 
Plan, NEES proposes to issue and sell from time to 
time through December 31, 1984, up to 
1,000,000 shares of its authorized but unissued 
common shares, $1 par value. Under the Plan, 
employee contributions will be supplemented by 
employer contributions, part of which will be 
determined by corporate performance. The 
proceeds from the sale will be used for investment 
in NEES’ subsidiaries or for payment of NEES’ 
indebtedness. 


Participating companies are NEES, Granite State 
Electric Company, Massachusetts Electric 
Company, The Narragansett Electric Company, 
New England Power Company, and New England 
Power Service Company (‘Employers’). Each 
employee of a participating company who is not 
included in a unit of employees covered by a 
collective bargaining agreement and who has 
completed one year of service is eligible to 
participate in the Plan. 


Participants may contribute from 1% to 11% of 
their compensation to the Plan. Each participant's 
contribution up to 3% will be a Basic Contribution. 
Contributions in excess of 3% will be a 
Supplemental Contribution. Participants may 
change the percentage of their contribution on the 
first day of any month. 


The Employers shall contribute monthly on behalf 
of each participant an amount equal to 50% of the 
participant's Basic Contribution. In addition, the 
Employers will make an annual contribution equal 
to a percentage of the participant's total Basic 
Contributions during the year. Such percentage 
shall be linked to the NEES companies return on 
average common equity for the year. For each 
0.1% that the return on average common equity 
exceeds 12%, an additional 2% of the participant's 
Basic Contributions for the year will be contributed 
by the Employers, up to a maximum additional 
contribution of 50%. There will be no matching of 
participant's Supplemental Contributions by the 
Employers. 


The monthly contribution made by participants 
and Employers shall be remitted to the trustee, 
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the First National Bank of Boston, and credited to 
the individual accounts of participants. Each 
participant's contribution shall be invested by the 
trustee, as directed by the participant, in one or 
more of the following three funds: (a) the Fixed 
Income Fund, which will earn a guaranteed 
minimum rate of return; (b) the Equities Fund, 
consisting of stocks (or bonds or other securities 
convertible into stocks) and similar types of equity 
investments; and (c) the NEES Share Fund 
consisting of NEES common shares purchased in 
the open market or from NEES. Employer 
Contributions on behalf of participants shall be 
invested entirely in NEES common shares. 
Participants contributions are fully vested at all 
times. Employer contributions shall become 
vested at the earlier of (a) the end of the fifth year 
of Plan participation or (b) the participant's 
retirement at age 61 or later, total and permanent 
disability, death, termination by employer without 
cause and transfer to Yankee Atomic Electric 
Company. 


Participants may, subject to certain restrictions, 
apply for distribution of the balance in their 
accounts. In the case of retirement, participants 
may elect one of several methods of distribution. 


The administration expenses of the Fixed Income 
Fund will be paid by the excess return over the 
guaranteed return; administration expenses 
which are greater than the excess return (or if 
there is no excess return) will be paid by the 
Employers. The administration expenses of the 
Equities Fund will be paid by participants while 
such expenses of the NEES Share Fund will be 
paid by the Employers. Brokerage fees, 
commissions, taxes and expenses incident to the 
income or assets of the trust or the purchase or 
sale of securities will be paid by the participants. 


At the discretion of the Retirement Trust 
Committee, the responsibility for the investment 
management of the Plan assets held in each fund 
may be divided among one or more investment 
managers or investment vehicles. The Incentive 
Thrift Plan Committee shall be the named 
fiduciary who shall have authority to control and 
manage the operation and administration of the 
Plan. 


No amendment of the Plan may be made which 
will (1) deprive any participant or beneficiary of 
any part of an account existing on the date of such 
amendment; (2) result in the reversion to an 
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Employer of any part of the funds contrary to the 
provisions of the Plan; or (3) increase the duties or 
liabilities of the trustee without its written 


consent. Any employer, with the written consent . 


or vote of the board of directors of each other 
employer, may terminate the Plan at anytime. 


NEES requests an exemption from the competitive 
bidding requirements of Rule 50 for such issuance 
and sale pursuant to Rule 50O(a)(5). 


The record is incomplete with respect to fees and 
expenses to be incurred with the proposed 
transaction. No state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said application- 
declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21342), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the 
interest of investors and consumers that said 
application-declaration, as amended, be granted 
and permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that 
said application-declaration, as amended, be, and 
it hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated 
under the Act, except that (1) certificates 
thereunder shall be filed quarterly, including a 
summary of the total shares issued and total net 
proceeds realized, and (2) the certificate reporting 
the results of the first quarter of the calendar year 
shall also include a summary of the total expenses 
incurred, directly or indirectly, by AEP for 
operating the Plan during the preceding calendar 
year. 


IT IS FURTHER ORDERED that jurisdiction be, and 
it hereby is, reserved with respect to fees and 
expenses to be incurred in connection with the 
proposed transaction. 


Volume 19, No. 3, January 22, 1980 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 
1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11008/January 4, 1980 


In the Matter of 


SCUDDER TAX FREE MONEY FUND 
175 Federal Street 
Boston, Massachusetts 02110 


(812-4564) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTIONS 
2(a19) AND 10(b)(2) OF THE ACT 


On December 11, 1979, a notice was issued 
(Investment Company Act Release No. 10977) of 
an application filed on November 7, 1979, by 
Scudder Tax Free Money Fund (‘‘Applicant’’), a no- 
load, open-end, diversified management 
investment company registered under the 
Investment Company Act of 1940 (the ‘‘Act’’), 
requesting an order of the Commission pursuant 
to Section 6(c) of the Act (1) declaring that Hester 
L. Sargent, a proposed Trustee of the Applicant, 
shall not be deemed an “interested person” of the 
Applicant, its investment adviser, Scudder 
Stevens & Clark, or its principal underwriter, 
Scudder Fund Distributors, Inc. (‘‘Distributors’’), by 
reason of her positions as director of the Boston 
Company, Inc. and of Boston Safe Deposit and 
Trust Company and (2) exempting Applicant from 
Section 10(b)(2) of the Act to permit its use of 
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Distributors as principal underwriter for its 
shares. 


The notice gave interested persons an opportunity 
to request a hearing, and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No 
request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policies and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the requested exemptions from the 
provisions of Section 2(a)(19) and 10(b)(2) of the 
Act be, and hereby are, granted, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11009/January 7, 1980 


In the Matter of 


KEYSTONE CUSTODIAN FUNDS, INC. 
KEYSTONE MASSACHUSETTS, INC. 
CORNERSTONE FINANCIAL SERVICES, INC. 
THE MASSACHUSETTS COMPANIES, INC. 


MASSACHUSETTS FUND FOR TAX EXEMPT 
INCOME 


MASSACHUSETTS FUND FOR INCOME 
FREEDOM FUND, INC. 
INDEPENDENCE FUND, INC. 


and 


KEYSTONE INTERNATIONAL FUND, INC. 
99 High Street 
Boston, Massachusetts 02110 


(812-4516) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTION 22(d) OF 
THE ACT 


Keystone Custodian Funds, Inc., as trustee of the 
Keystone Custodian Funds Series B-1, B-2, B-4, 
K-1, K-2, S-1, S-3, and S-4 (the ‘Series Funds’’), 
Keystone International Fund, Inc. (‘‘KIF’’), The 
Massachusetts Companies, Inc., as trustee of 
Massachusetts Fund (‘’Mass Fund’’), 
Massachusetts Fund for Tax Exempt Income 
(‘‘MFTEI’’), Massachusetts Fund for Income 
(‘MFI’), Freedom Fund, Inc. (‘Freedom’), and 
Independence Fund, Inc. (‘‘Inde’’) (hereinafter the 
Series Funds, KIF, Mass Fund, MFTEI, MFI, 
Freedom, and Inde collectively referred to as the 
“‘Funds’’), Keystone Massachusetts, Inc., and 
Cornerstone Financial Services, Inc., filed an 
application on August 13, 1979, and an 
amendment thereto on November 20, 1979, for an 
order of the Commission pursuant to Section 6(c) 
of the Investment Company Act of 1940 (‘‘Act’’) 
granting an exemption from Section 22(d) of the 
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Act to permit shareholders of any of the Funds to 
invest the dividends paid on shares of one Fund in 
shares of any other Fund without payment of a 
sales charge. 


On December 11, 1979, a notice was issued of 
the filing of said application (Investment Company 
Act Release No. 10978). The notice gave 
interested persons an opportunity to request a 
hearing, and stated that an order disposing of the 
application would be issued as of course unless a 
hearing should be ordered. No request for a 
hearing has been filed, and the Commission has 
not ordered a hearing. 


The matter having been considered, it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the 
protection of investors and purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, Pursuant to Section 6(c) of the 
Act, that the application for exemption from 
Section 22(d) of the Act, to the extent requested 
be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11010/January 7, 1980 


In the Matter of 


CORPORATE INCOME TRUST, SERIES 1 AND 
SUBSEQUENT SERIES 

c/o Donaldson, Lufkin & Jenrette Securities 
Corporation 

140 Broadway 

New York, New York 10005 


(811-2904) 


ORDER PURSUANT TO SECTION 8&(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY 


Corporate Income Trust, Series 1 (a Unit 
Investment Trust) and Subsequent Series 
(‘Applicant’), registered under the Investment 
Company Act of 1940 (‘‘Act”’) as a unit investment 
trust, filed an application on November 29, 1979, 
pursuant to Section 8(f) of the Act for an order of 
the Commission declaring that Applicant has 
ceased to be an investment company as defined in 
the Act. 


On December 11, 1979, a notice (Investment 
Company Act Release No. 10976) was issued of 
the filing of said application. The notice gave 
interested persons an opportunity to request a 
hearing and stated that an order disposing of the 
application would be issued as of course unless a 
hearing should be ordered. No request for a 
hearing has been filed, and the Commission has 
not ordered a hearing. 


The matter has been considered and it is found 
that Applicant has ceased to be an investment 
company. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) 
of the Act, that the registration of the Corporate 
Income Trust, Series 1 and Subsequent Series, 
shall cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11011/January 7, 1980 


In the Matter of 


CONTINENTAL INCOME FUND, INC. 
731 S. Highway 101 

Suite 2H 

Solana Beach, CA 92075 


(811-2128) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT COMPANY HAS CEASED TO 
BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Continental 
Income Fund, Inc. (‘Applicant’), an open-end, 
diversified management investment company 
registered under the Investment Company Act of 
1940 (“‘Act’’), has filed an application pursuant to 
Section 8(f) of the Act for an order of the 
Commission declaring that Applicant has ceased 
to be an investment company as defined in the 
Act. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained 
therein, which are summarized below. 


Applicant is a corporation organized under the 
laws of the State of California. A notification of 
registration and registration statement pursuant 
to Section 8 of the Act were filed with the 
Commission on October 5 and November 24, 
1970, respectively, under the name of California 
Intercontinental Fund, Inc. 


Applicant states that business operations of Appli- 
cant were never commenced and that Applicant 
has no assets. Applicant further states that the 
State of California has suspended Applicant's 
legal existence. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, upon application, 
finds that a registered investment company has 
ceased to be an investment company, it shall so 
declare by order, and upon the taking effect of 
such order, the registration of such company shall 
ceased to be in effect. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than February 1, 1980 at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 
by a statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicant(s) at the address(es) 
stated above. Proof of such service (by affidavit or, 
in the case of an attorney-at-law, by certificate) 
shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the act, an order 
disposing of the application herein will be issued 
as of course following said date unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11012/January 8, 1980 


In the Matter of 


DIFUND, INC. 

P.O. Box 35 

The Dresser Building 
1505 Elm Street 
Dallas, Texas 75221 


(811-2023) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR ORDER 
DECLARING THAT APPLICANT HAS CEASED TO 
BE AN INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that Difund, Inc. 
(“Applicant’’), a Delaware corporation registered 
under the Investment Company Act of 1940 
(‘Act’) as an open-end, diversified, management 
investment company, filed an application on 
September 27, 1979, pursuant to Section 8(f) of 
the Act and Rule 8f-1 thereunder, for an order of 
the Commission declaring that Applicant has 
ceased to be an investment company as defined 
by the Act. All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained 
therein, which are summarized below. 


Applicant states that on February’ 10, 1970, it 
registered under the Act and filed a registration 
statement pursuant to the Securities Act of 1933 
(“Securities Act’) with respect to 100,000 shares 
of its capital stock. Applicant further states that its 
Securities Act registration was declared effective 
by the Commission on September 29, 1970, and 
that it commenced a public offering of its shares 
on that date. 


According to the application, on March 14, 1979, 
Applicant's board of directors approved an 
Agreement and Plan of Reorganization 
(‘Agreement’) between Applicant and Merrill 
Lynch Basic Value Fund, Inc. (‘‘Basic Value 
Fund"), registered under the Act as an open-end, 
diversified, management investment company, 
which provided for: (i) the acquisition by Basic 
Value Fund of substantially all of the assets of 
Applicant in exchange for shares of common stock 
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of Basic Value Fund; (ii) the pro rata distribution of 
such shares of Basic Value Fund stock to 
shareholders of Applicant; and (iii) the subsequent 
dissolution and deregistration of Applicant 
(‘‘reorganization’’). In connection with the 
Agreement, Applicant states that it and Basic 
Value Fund, among others, filed an application for 
an order: (i) pursuant to Section 6(c) of the Act, for 
an order exempting Basic Value Fund from the 
provisions of Section 15(f)(1) (A) of the Act; (ii) 
pursuant to Section 17(b) of the Act, exempting 
the proposed reorganization from the provisions of 
Section 17(a) of the Act; and (iii) pursuant to 
Section 17(d) of the Act and Rule 17d-1 
thereunder, permitting the consummation of the 
proposed reorganization, to the extent that Fund 
Asset Management, Inc. (““FAMI"), a subsidiary of 
Merrill Lynch Asset Management, Inc., and 
investment adviser to Basic Value Fund, might be 
deemed to be a participant in a joint enterprise 
with Applicant and Basic Value Fund through 
FAMI's receipt of increased advisory fees 
following Basic Value Fund’s acquisition of 
Applicant’s assets. The requested order was 
granted on July 23, 1979 (Investment Company 
Act Release No. 10791). The application states 
that the shareholders of Applicant approved the 
Agreement at the Annual Meeting of Applicant's 
shareholders held on August 14, 1979. 


Applicant states that, pursuant to the Agreement, 
on August 22, 1979, Basic Value Fund acquired 
substantially all of the assets of Applicant in 
exchange for shares of Basic Value Fund. 
Applicant further states that such exchange was 
effected at the respective net asset values per 
share of the two companies and that such shares 
have been distributed to Applicant’s shareholders. 
According to the application, immediately prior to 
the acquisition of its assets by Basic Value Fund, 
Applicant had outstanding 45,053.736 shares of 
its capital stock having a net asset value per share 
of $8.13. Applicant states that: (i) it is not now 
engaged, and does not propose to engage, in any 
business activity other than that necessary to 
wind up its affairs; (ii) on September 5, 1979, it 
filed a certificate of dissolution with the Secretary 
of State of Delaware; (iii) it has no asets; (iv) it is 
not a party to any litigation or administrative pro- 
ceedings; (v) it has no debts or other liabilities 
which remain outstanding. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, 
finds that a registered investment company has 
ceased to be an investment company it shall so 
declare by order and that, upon the taking effect of 
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such order, the registration of such company 
under the Act shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 31, 1980 at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 
by a statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request shall be served personally 
or by mail upon Applicant at the address stated 
above. Proof of such service (by affidavit or, in the 
case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule O-5 of the Rules and Regulations 
promulgated under the act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission's own motion. Persons who 
request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11013/January 8, 1980 


In the Matter. of 


JOHN HANCOCK CASH MANAGEMENT 
TRUST 

John Hancock Place 

P.O. Box 111 

Boston, Massachusetts 02117 


and 


JOHN HANCOCK DISTRIBUTORS, INC. 
John Hancock Place 

P.O. Box 21 

Boston, Massachusetts 02117 


(812-4533) 


ORDER OF THE COMMISSION AMENDING A 
PREVIOUS ORDER PURSUANT TO SECTION 6(c) 
OF THE ACT GRANTING EXEMPTION FROM THE 
PROVISIONS OF RULES 2a-4 AND 22c-1 UNDER 
THE ACT. 


John Hancock Cash Management Trust (‘‘Fund”’), 
registered under the Investment Company Act of 
1940 (‘‘Act’’) as an open-end, diversified 
management investment company, and John 
Hancock Distributors, Inc. (‘‘Distributors’’), the 
principal underwriter for the Fund (referred to 
collectively with Fund as ‘‘Applicants’’), filed an 
application on November 16, 1979, and an 
amendment thereto on December 7, 1979, 
requesting an order of the Commission amending 
an earlier order of the Commission dated October 
19, 1979 (Investment Company Act Release No. 
10906). This earlier order, pursuant to Section 
6(c) of the Act, exempted Applicants from the 
provisions of Rules 2a-4 and 22c-1 under the Act 
to the extent necessary to permit the Fund to 
compute its net asset value per share, for 
purposes of effecting sales, redemptions and 
repurchases of its shares, to the nearest one cent 
on a share value of one dollar. The amended 
order, pursuant to Section 6(c) of the Act, would 
exempt Applicants from the provisions of Section 
2(a(41) of the Act and Rules 2a-4 and 22c-1 
thereunder to the extent necessary to permit the 
Fund to utilize the amortized cost valuation 
method for purposes of pricing its shares for sale, 
redemption and repurchase. 
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On December 13, 1979, a notice (Investment 
Company Act Release No. 10983) was issued of 
the filing of said application. The notice gave 
interested persons an opportunity to request a 
hearing, and stated that an order disposing of the 
application would be issued as of course unless a 
hearing should be ordered. No request for a 
hearing has been filed, and the Commission has 
not ordered a hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly: intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for amendment of the 
Commission's order dated October 19, 1979, 
contained in Investment Company Act Release No. 
10906 to the extent requested, be, and hereby is, 
granted, effective forthwith, subject to the 
following conditions to. which Applicants have 
consented: 


(1) That the Fund's Board of Trustees, in 
supervising the Fund’s operation and dele- 
gating special responsibilities involving port- 
folio management to the Fund's investment 
adviser, undertake—as a particular responsibility 
within their overall duty of care owed to the 
Fund's shareholders—to establish procedures 
reasonably designed, taking into account current 
market conditions and the Fund's investment 
objective, to stabilize the Fund’s net asset value 
per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 
per share. 


(2) That included within the procedures to be 
adopted by the Trustees shall be the following 
duties and responsibilities: 


(a) Review by the Trustees, as they deem 
appropriate and at such intervals as are 
reasonable in light of current market 
conditions, to determine the extent of 
deviation, if any, of the net asset value per 
share as determined by using available 
market quotations from the Fund’s $1.00 
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amortized cost price per share, and the 
maintenance of records of such review.' 


(b) In the event that such deviation from 
the Fund's $1.00 amortized cost price per 
share exceeds one-half of one percent, a 
requirement that the Trustees will 
promptly consider what action, if any, 
should be initiated. 


(c) Where the Trustees believe that the 
extent of any deviation from the Fund's 
$1.00 amortized cost price per share may 
result in material dilution or other unfair 
results to investors or existing 
shareholders, the Trustees shall take such 
action as they deem appropriate to 
eliminate or to reduce to the extent 
reasonably practicable such dilution or 
unfair results, which action may include: 
redemption of shares in kind; selling 
portfolio instruments prior to maturity to 
realize capital gains or losses, or to 
shorten the average portfolio maturity of 
the Fund; withholding dividends; or 
utilizing a net asset value per share as 
determined by using available market 
quotations.? 


(3) That the Fund will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable price per share; 
provided, however, that the Fund will neither (a) 
purchase any instrument with a remaining 
maturity of greater than one year, nor (b) maintain 





'The Fund states that to fulfill this condition, it 
intends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by the Trustees in the exercise of their 
discretion to be appropriate indicators of value, 
which may include among others, (i) quotations or 
estimates of market value for individual portfolio 
instruments, or (ii) values obtained from yield data 
relating to classes of money market instruments 
published by reputable sources. 


2In determining what action might be appropriate 
under this condition, the Trustees further propose 
to consider the possibility of splitting, combining 
or otherwise recapitalizing oustanding shares of 
the Fund. 
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a dollar-weighted average portfolio maturity 
which exceeds 120 days. 


(4) That the Fund will record, maintain and 
preserve permanently in an easily accessible 
place a written copy of the procedures (and any 
modifications thereto) described in condition 1 
above, and the Fund will include in the minutes of 
Trustees’ meetings and will record, maintain and 
preserve for a period of not less than six years (the 
first two years in an easily accessible place) a 
written record of the Trustees’ considerations and 
actions taken in connection with the discharge of 
their responsibilities, as set forth above. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission 
in accordance with Section 31(b) of the Act, as 
though such documents were records required to 
be maintained pursuant to the rules adopted 
under Section 31(a) of the Act. 


(5) That the Fund will limit its portfolio 
investments, including repurchase agreements, to 
those United States dollar-denominated 
instruments which the Trustees determine 
present minimal credit risks, and which are of 
high quality as determined by any major rating 
service or, in the case of any instrument that is 
not so rated, of comparable quality as determined 
by the Trustees. 


(6) That the Fund will include in each quarterly 
report, aS an attachment to Form N-1Q, a 
statement as to whether any action pursuant to 
condition 2(c) above was taken during the 
preceding fiscal quarter, and, if any such action 
was taken, the Fund will describe the nature and 
circumstances of such action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








3In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
the Fund will invest its available cash in such a 
manner as to reduce the dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11014/January 9, 1980 


In the Matter of 


COBBLESTONE CAPITAL FUND, INC. 
49 Broad Street 
Charleston, South Carolina 29401 


(811-2148) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT COMPANY HAS CEASED TO 
BE AN INVESTMENT COMPANY 


Cobblestone Capital Fund, Inc. (‘Applicant’), 
registered under the Investment Company Act of 
1940 (‘‘Act’’) as an open-end, non-diversified 
management investment company, filed an 
application on November 6, 1978, and an 
amendment thereto on September 11, 1979, for 
an order of the Commission declaring that 
Aprlicant has ceased to be an investment 
company as defined in the Act. 


On December 14, 1979, a notice (Investment 
Company Act Release No. 10984) was issued of 
the filing of said application. The notice gave 
interested persons an opportunity to request a 
hearing and stated that an order disposing of the 
application would be issued as of course unless a 
hearing should be ordered. No request for a 
hearing has been filed, and the Commission has 
not ordered a hearing. 


The matter has been considered, and it is found 
that the Applicant has ceased to be an investment 
company as defined in the Act. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) 
of the Act, that the registration of Cobblestone 
Capital Fund, Inc., shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11015/January 9, 1980 


In the Matter of 


FIDELITY CASH RESERVES 
82 Devonshire Street 
Boston, Massachusetts 02109 


(812-4418) 


NOTICE OF FILING OF AN APPLICATION FOR AN 
ORDER OF THE COMMISSION AMENDING A 
PREVIOUS ORDER PURSUANT TO SECTION 6(c) 
OF THE ACT GRANTING EXEMPTION FROM THE 
PROVISIONS OF RULES 2a-4 AND 22c-1 UNDER 
THE ACT. 


NOTICE IS HEREBY GIVEN that Fidelity Cash 
Reserves (‘‘Applicant’’), registered under the 
Investment Company Act of 1940 (‘‘Act’’) as an 
open-end, diversified management investment 
company, filed an application on December 3, 
1979, requesting an order of the Commission 
amending in the manner described below an 
earlier order of the Commission dated April 5, 
1979 (Investment Company Act Release No. 
10654). This earlier order, pursuant to Section 
6(c) of the Act, exempted Applicant from the 
provisions of Rules 2a-4 and 22c-1 under the Act 
to the extent necessary to permit Applicant to 
compute its net asset value per share, for 
purposes of effecting sales, redemptions and 
repurchases of its shares, to the nearest one cent 
on a share value of one dollar. All interested 
persons are referred to the application on file with 
the Commission for a statement of represen- 
tations contained therein, which are summarized 
below. 


Applicant states that it is a ‘““money market fund” 
offering to individuals, corporations, fiduciaries 
and institutions a means of investment in a 
professionally managed portfolio of money market 
instruments with the objective of obtaining as 
high a level of current income as is consistent 
with the preservation of capital and liquidity. 
Applicant further states that its shares are sold 
without a sales charge. 


Applicant states that it invests exclusively in 
various high-grade money market instruments 
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including U.S. government and federal agency 
obligations; U.S. dollar-denominated obligations of 
the largest banks, including United States banks 
and their branches located outside of the United 
States and United States branches of foreign 
banks; prime commercial paper; high-grade 
corporate obligations which are rated AAA or AA 
by Standard & Poor's Corporation or Aaa or Aa by 
Moody’‘s Investor Services, Inc.; and certain 
repurchase agreements with respect to 
obligations which, without regard to maturity, it is 
authorized to invest. 


According to the application, all of Applicant’s 
assets are invested in money market instruments 
maturing in less than one year, and the dollar- 
weighted average portfolio maturity of its portfolio 
may not exceed 120 days. The minimum initial 
investment in shares of the Applicant is $1,000 
with additional investments accepted in amounts 
of $100 or more. Applicant further represents that 
at the close of business on October 31, 1979, its 
aggregate net assets were approximately 
$240,228,461. Fidelity Management and 
Research Company serves as investment adviser 
to Applicant. 


Applicant represents that pursuant to the earlier 
order of the Commission dated April 5, 1979, 
Applicant presently computes its net asset value 
per share to the nearest one cent on a share value 
of one dollar utilizing the “‘penny rounding” 
valuation method. Applicant now seeks an order 
of the Commission, pursuant to Section 6(c) of the 
Act, amending this earlier order, which amended 
order would exempt Applicant from the provisions 
of Section 2(a)(41) of the Act and Rules 2a-4 and 
22c-1 thereunder to the extent necessary to 
permit Applicant’s assets to be valued according 
to the amortized cost valuation method. Applicant 
further states that under the amortized cost 
valuation method portfolio instruments are valued 
at their cost as of the date of acquisition assuming 
a constant rate of amortization to maturity of any 
discount or premium, regardless of the impact of 
fluctuating interest rates on the market value of 
such instruments. 


As here pertinent, Section 2(a)(41) of the Act 
defines value to mean: (1) with respect to 
securities for which market quotations are readily 
available, the market value of such securities, and 
(ii) with respect to other securities and assets, fair 
value as determined in good faith by the board of 
directors. Rule 22c-1 adopted under the Act 
provides, in part, that no registered investment 
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company or principal underwriter therefor issuing 
any redeemable security shall sell, redeem or 
repurchase any such security except at a price 
based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an 
order to purchase or sell such security. 


Rule 2a-4 adopted under the Act provides, as here 
relevant, that the “current net asset value” of a 
redeemable security issued by a registered 
investment company used in computing its price 
for the purposes of distribution, redemption and 
repurchase shall be an amount which reflects 
calculations made substantially in accordance 
with the provisions of that rule, with estimates 
used where necessary or appropriate. Rule 2a-4 
further states that portfolio securities with respect 
to which market quotations are readily available 
shall be valued at fair value as determined in good 
faith by the board of directors of the registered 
company. Prior to the filing of the application, the 
Commission expressed its view that, among other 
things, (1) Rule 2a-4 under the Act requires that 
portfolio instruments of ““money market” funds be 
valued with reference to market factors, and (2) it 
would be inconsistent, generally, with the 
provisions of Rule 2a-4 for a ‘‘money market” 
fund to value its portfolio instruments on an 
amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). 


Section 6(c) provides, in pertinent part, that the 
Commission, by order upon application, may 
conditionally or unconditionally exempt any 
person, security or transaction or any class or 
classes of persons, securities or transactions from 
any provision of the Act or of any rule or 
regulation under the Act, if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


According to the application, Applicant's Trustees 
have determined in good faith that in light of its 
characteristics as described above, including the 
conditions to which Applicant must adhere as set 
forth in the earlier order of the Commission dated 
October 19, 1979, absent unusual or 
extraordinary circumstances, the amortized cost 
method of valuing portfolio securities is 
appropriate and in Applicant's best interests and 
reflects the fair value of such securities. Applicant 
further represents that under the amortized cost 
method its shareholders would continue to have 
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all the conveniences and advantages of a stable 
purchase and redemption price of $1.00 per share 
as described in its previous application to support 
the exemptive relief granted in such earlier order 
of the Commission. 


Applicant has agreed that the following condtions 
may be imposed in any order of the Commission 
granting the exemptive relief requested: 


(1) In supervising Applicant's operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, Applicant's Board of Trustees 
undertakes—as a particular responsibility within 
the overall duty of care owed to its shareholders— 
to establish procedures reasonably designed, 
taking into account current market condtions and 
Applicant’s investment objectives, to stabilize 
Applicant's net asset value per share, as 
computed for the purpose of distribution, 
redemption and repurchase at $1.00 per share. 


(2) Included within the procedures to be adopted 
by the Board of Trustees shall be the following: 


(a) Review by the Board of Trustees, as it 
deems appropriate and at such intervals 
as are reasonable in light of current 
market conditions, to determine the extent 
of deviation, if any, of Applicant's net 
asset value per share as determined by 
using available market quotations from the 
$1.00 amortized cost price per share, and 
maintenance of records of such review.’ 


(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds 1/2 of 1%, a requirement that the 





‘Applicant states that to fulfill this condition, it 
intends to use actual quotations or estimates of 
market value reflecting current market conditions 
chosen by its Board of Trustees in the exercise of 
its discretion to be appropriate indicators of value. 
In addition, Applicant states that the quotations or 
estimates utilized may include, /nter alia, (1) 
quotations or estimates of market value for 
individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of 
money market instruments published by reputable 
sources. 
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Board of Trustees will promptly consider 
what action if any should be initiated. 


(c) Where the Board of Trustees believes 
the extent of any deviation from 
Applicant's $1.00 amortized cost price per 
share may result in material dilution or 
other unfair results to investors or existing 
shareholders, it shall take such action as it 
deems appropriate to eliminate or to 
reduce to the extent reasonably 
practicable such dilution or unfair results, 
which action may include: redemption of 
shares in kind; the sale of portfolio 
instruments prior to maturity to realize 
capital gains or losses, or to shorten 
Applicant's average portfolio maturity; 
withholding dividends; or utilizing a net 
asset value per share as determined by 
using available market quotations. 


(3) Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value 
per share; provided, however, that Applicant will 
not (a) purchase any instrument with a remaining 
maturity of greater than one year, or (b) maintain 


a dollar-weighted average portfolio maturity in 
excess of 120 days. 


(4) Applicant will record, maintain and preserve 
permanently in an easily accessible place a 
written copy of the procedures (and any 
modifications thereto) described in condition 1 
above, and Applicant will record, maintain and 
preserve for a period of not less than six years (the 
first two years in an easily accessible place) a 
written record of the Board of Trustees’ 
considerations and actions taken in connection 
with the discharge of its responsibilities, as set 
forth above, to be included in the minutes of the 
Board of Trustees’ meetings. The documents 
preserved pursuant to this condition shall be 
subject to inspection by the Commission in 
accordance with Section 31(b) of the Act as 
though such documents were records required to 





2In fulfilling this condtion, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce its dollar weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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be maintained pursuant to rules adopted under 
Section 31(a) of the Act. 


(5) Applicant will limit its portfolio investments, 
including repurchase agreements, to those U.S. 
dollar-denominated instruments which the Board 
of Trustees determines present minimal credit 
risks, and which are of high quality as determined 
by any major rating service or, in the case of any 
instrument that is not so rated, of comparable 
quality as determined by the Board of Trustees. 


(6) Applicant will include in each quarterly 
report, aS an attachment to Form N-1Q, a 
statement as to whether any action pursuant to 
condition 2(c) above was taken during the 
preceding fiscal quarter, and, if any action was 
taken will describe the nature and circumstances 
of such action. 


Applicant submits that use of the amortized cost 
method of valuing its portfolio securities, subject 
to the conditions enumerated above, will benefit 
its shareholders by enabling the Applicant to more 
effectively maintain the $1.00 per share purchase 
and redemption price in a manner which is 
substantially similar to that permitted under the 
Commission’s earlier order. The Applicant further 
believes that granting of the requested 
exemptions by the Commission is appropriate in 
the public interest and consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than January 31, 1980, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application 
accompanied by a statement as to the nature of 
his interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be 
controverted, or he may request that he be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission 
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thereafter orders a hearing upon request or upon 
the Commission's own motion. Persons who 
request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11016/January 10, 1980 


SEE 
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LITIGATION RELEASE NO. 8969/January 4, 
1980 


SECURITIES AND EXCHANGE COMMISSION v. 
FIVE STAR COAL COMPANY, INC., ET AL. (United 
States District Court for the Southern District of 
Ohio, Civil Action No. C-2-77-832) 


The Securities and Exchange Commission 
announced today that on December 31, 1979, 
Hon. Robert M. Duncan, a Federal District Judge 
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in Columbus, Ohio, entered a Final Order of 
Permanent Injunction against Five Star Coal 
Company, Inc. (‘Five Star’’) of Gallipolis, Ohio. 
The Order enjoins Five Star from future violations 
of the antifraud and registration provisions of the 
federal securities laws. In addition, the Court 
signed Stipulations between the Commission and 
three individual defendants which will have the 
effect of terminating the Commission's litigation 
with prejudice as to them. The three individuals 
are Edward H. Miller, Jr., a businessman from 
Fort Erie, Ontario; Benjamin G. Sprecher, a New 
York attorney; and Maurice S. Roth, also a New 
York attorney. 


The Commission's case was filed on November 2, 
1977 and named Five Star, Miller, Sprecher, Roth, 
one other company and six other individuals. See 
Litigation Release No. 8181 (Nov. 3, 1977). The 
Complaint alleged that, from August 1976 
through November 1977, certain defendants sold 
and offered the stock of Five Star to the public 
without registering it pursuant to the Securities 
Act of 1933. It alleged further that a merger 
between Five Star and another company in 
October 1976 was brought about by means of 
proxy materials that were materially false and 
misleading and that other statements made in an 
apparent attempt to correct these falsehoods were 
likewise materially false and misleading. The 
Complaint also charged that certain of the 
defendants attempted to manipulate the price of 
Five Star stock in the over-the-counter market. 


In the early stages of this case, six individuals 
consented to the entry of permanent injunctions 
and three of those also agreed to disgorge moneys 
received as a result of the merger transaction. See 
Litigation Release No. 8319 (March 13, 1979). 


In February and March, 1978, the Commission 
moved for a preliminary injunction against Five 
Star, Miller, Sprecher and Roth. On July 6, 1978, 
the Court granted the motion as to Five Star, but 
denied it as to the three individuals. Instead, he 
required that, in the event they attempted to sell 
any Five Star stock, they were to notify any 
prospective purchasers of the Commission’s 
lawsuit and, upon request, to provide them with a 
copy of the Complaint. See Litigation Release No. 
8474 (July 25, 1978). 


The three individuals have agreed, despite the 
Court's preliminary finding, not to sell any Five 
Star stock which they own or control for a period 
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of six months and then to sell not more than 2% of 
the company’s stock in any six months thereafter 
in broker transactions. The limitation does not 
apply to privately negotiated transactions as 
described in the Stipulation. All four defendants 
have agreed to forward to the Commission, in 
order to facilitate its reviewing responsibilities, all 
information which they transmit or cause to be 
transmitted to the National Quotation Bureau in 
connection with the initiation or resumption of 
quotations of Five Star stock in the over-the- 
counter market. The Commission has agreed that 
the entry of this Injunction itself will not effect 
Five Star's ability to use Regulation A of the 
Securities Act, provided that, if Five Star uses 
Regulation A in the next two years, it must 
include certified financial statements in the 
offering circular. 





Litigation Release No. 8970/January 9, 1980 


UNITED STATES v. RALPH READ, ET AL. (N.D. Ill. 
79 CR 277) 


William D. Goldsberry, Administrator of the 
Chicago Regional Office, and Gregory C. Jones, 
Acting U.S. Attorney for the Northern District of 
Illinois, announced that on December 21, 1979, 
the Honorable John Powers Crowley, United 
States District Judge for the Northern District of 
Illinois, sentenced Ralph Read, Ronald Spiegal 
and Howard Swiger. 


On October 29, 1979, Read, Spiegal and Swiger 
were found guilty of securities and mail fraud 
charges, conspiracy and making false statements 
to the Securities and Exchange Commission. The 
convictions arose from the activities of these three 
and other individuals while employed by Cenco 
Incorporated (Cenco), a Chicago based 
corporation. 


The indictment charged that from 1970 through 
1974, approximately $25 million in false profit 
figures were reported by Cenco. It was alleged 
that a variety of devices were used to create this 
false profit, including the inflation of the inventory 
of Cenco Medical Health (CMH), a Cenco 
subsidiary. It was further alleged that in late 1974 
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and 1975, a scheme was developed to create the 
appearance that non-existent inventory had been 
destroyed. 


Ralph Read of Chicago, Illinois, the former 
president of Cenco, was sentenced to three years 
imprisonment, fined $50,000 and placed on 
probation for three years, following completion of 
his sentence. 


Ronald Spiegal of Oak Brook, Illinois, the former 
executive vice-president of Cenco and former 
president of CMH was sentenced to 30 months 
imprisonment, fined $10,000 and placed on 
probation for five years, after completion of his 
sentence. 


Howard Swiger, of Downers Grove, Illinois, a 
former officer of CMH and former treasurer of a 
Cenco Division, was sentenced to one year 
imprisonment, with the recommendation that he 
serve that time at the work release program of the 
Metropolitan Correctional Center, to be followed 
by three years probation. 


The civil injunctive action filed in September, 
1976, by the Securities and Exchange 
Commission against Ralph Read and other former 
Cenco employees is still pending before the 
United States District Court for the Northern 
District of Illinois. 


For further information, see Securities Exchange 
Act of 1934 Release No. 11495 and Litigation 
Release Nos. 7538, 8509, 8747, 8786, and 8919. 





Litigation Release No. 8971/January 10, 1980 


SEC v. PETRO NATURAL RESOURCE 
CORPORATION AND EUGENE L. COLMAN 
(S.D.N.Y.) 79 Civil 6977 (LFM) 


Stephen L. Hammerman, Administrator of the 
New York Regional Office of the Securities and 
Exchange Commission, and Robert Abrams, New 
York State Attorney General, jointly announced 
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the filing of Complaints in the United States 
District Court for the Southern District of New 
York and the New York State Supreme Court, 
respectively, on December 26, 1979, against Petro 
Natural Resource Corporation (‘'Petro’’), a 
Delaware Corporation located in New York, New 
York, and Eugene L. Colman ("Colman") of New 
York, New York. 


The Commission’s action seeks to enjoin Petro 
and Colman from further violations of the 
registration and anti-fraud provisions of the 
federal securities laws. During the period alleged 
in the Commission’s Complaint, Colman and Petro 
engaged in the offer and sale of securities in the 
form of tax-sheltered limited partnership interests 
in Navidad Natural Gas Program 1979 
(‘‘Navidad’’), a limited partnership in formation 
under the laws of Texas. Colman is the president 
and sole shareholder of Petro. Petro was 
incorporated in Delaware in March, 1979 for the 
purpose of offering such tax-sheltered limited 
partnership interests. Its first and only offering 
was Navidad, where Petro acted as Navidad’s 
exclusive selling agent. 


The Commission's Complaint alleges that from 
July 1979 through September 1979, the 
defendants offered for sale and sold to investors 
unregistered securities in the form of limited 
partnerahip interests, in violation of Section 5(a) 
and 5(c) of the Securities Act of 1933 (‘‘Securities 
Act’’). The Complaint also alleges that, in 
connection with their solicitation of approximately 
300 prospective investors, the defendants made 
false and misleading statements in violation of 
Sections 17(a) of the Securities Act, Section 10(b) 
of the Exchange Act of 1934 (“Exchange Act’’) 
and Rule 10b-5 thereunder. The false and 
misleading statements concerned, among other 
things, the nature and degree of the risks 
associated with the Navidad offering, the sponsor 
and author of certain offering materials mailed to 


prospective investors, and the defendants’ prior 
experience in offering similar securities. 


The New York Attorney General's action seeks to 
enjoin and permanently bar Colman and Petro 
from future public securities business within or 
from the State of New York. The Attorney 
General's Complaint alleges that defendants 
violated the registration and anti-fraud provisions 
of the New York State Blue Sky Law in connection 
with the offering of tax-sheltered limited 
partnership interests within that state. Simul- 
taneously with the filing of the Attorney General's 
Complaint, defendants Colman and Petro con- 
sented to a permanent bar from future securities 
transactions with the public within or from New 
York State. 


The Commission's case is pending. The two 
actions resulted from a joint investigation 
conducted by the Office of the New York State 
Attorney General and the Commission. 
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